
SECOND AMENDMENT TO 
FACILITY MANAGEMENT AGREEMENT 

THIS SECOND AMENDMENT TO FACILITY MANAGEMENT AGREEMENT (this 
"Amendment") is effective as of the 6111 day of February, 2018 (the "Effective Date"), by and 
between Austin-Rosewood Community Development Corporation ("Corporation") and SMG. 

BACKGROUND 

Corporation and SMG are parties to that certain Facility Management Agreement 
effective as of October 1, 2009 (as amended, the "Management Agreement"), whereby SMG has 
been retained by Corporation to, among other things, manage, operate and promote the 
Millennium Youth Entertainment Complex (the "Facility") on the terms provided therein. 

By Amendments effective January 31, 2012 and May 10, 2013, Corporation and SMG 
previously amended the Management Agreement to extend the Management Term through 
September 30, 2019. 

Corporation and SMG now to wish to further amend the Management Agreement, to 
extend the Management Term through September 30, 2024. 

NOW THEREFORE, in consideration of the foregoing and the covenants and 
conditions set forth herein, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, and intending to be legally bound thereby, as of 
the Effective Date, Corporation and SMG agree as follows: 

I. Extension of Term. Per Section 2.3 of the Management Agreement, the term is hereby 
extended for an additional five year period, commencing October 1, 2019 and ending on 
September 30, 2024. 

2. Effect of Amendment. Except as set forth in this Amendment, the Management 
Agreement and alJ terms and conditions thereof shall remain unaltered and in full force 
and effect and are hereby ratified and confirmed in all respects, as hereinabove amended. 
Any reference in the Management Agreement or in any instrument, document or 
consideration executed or delivered pursuant to the Management Agreement to "this 
Agreement", "hereof", "hereto", and "hereunder" and similar references thereto shall be 
deemed and construed to be a reference to the Management Agreement, as amended by 
this Amendment. 

3. Governing Law. This Amendment will be governed by and construed in accordance with 
the internal laws of the State of Texas, without giving effect to otherwise applicable 
principles of conflicts of law. 

4. Counterparts/Signatures. This Amendment may be executed in one or more counterparts, 
each of which shall be deemed to be an original, but all of which shall be considered one 
and the same instrument. This Amendment, to the extent signed and delivered by means 
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of a facsimile machine or electronic mail, shall be treated in all manners and respects as 
an original agreement and shall be considered to have the same binding legal effect as if 
it were the original executed version thereof delivered in person. 

5. Power and Authority. Each party hereby represents and warrants to the other that each 
has full legal right, power and authority to enter this Amendment and to perfonn its 
respective obligations hereunder. 

[The Remainder of this Page Intentionally Left Blank] 
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IN WITNESS THEREOF, this Amendment has been duly executed by the parties on 
hereto and is effective as of the date first written above. 

AUSTIN-ROSEWOOD COMMUNITY 
DEVELOPMENT CORPORATION 

SMG 

By:~(:.~ 
Name:J1IlF:Bums 
Title: Executive Vice President and CFO 
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IN WITNESS THEREOF, this Amendment has been duly executed by the parties on 
hereto and is effective as of the date first written above. 

AUSTIN-ROSEWOOD COMMUNITY 
DEVELOPMENT CORPORATION 

SMG 

By.~~~ 
Nnme: J IDF.Bums 
Title: Executive Vice President and CFO 
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AMENDMENT TO FACILITY MANAGEMENT AGREEMENT 

THIS AMENDMENT TO FACILITY MANAGEMENT AGREEMENT (this 
"Amendment") is effective as of May 10,2013, by and between AUSTIN-ROSEWOOD 
COMMUNITY DEVELOPMENT CORPORATION ("CORPOR>\ TION"), and SMG, a 
Pennsylvania general partnership ("SMG"). 

BACKGROl.JND 

CORPORATION and SMG are parties to that certain Facility Management Agreement 
effective as of October 1, 2009, (the "Management Agreement"), whereby SMG has been 
retained by CORPORATION to, among other things, manage, operate and promote the 
Millennium Youth Entertainment CompLex (the "Faciiity") on the terms provided therein. 

As the Management Agreement provides for extensions or renewals thereof, the parties 
desire to extend the term of the Management Agreement for an additional five year extension, on 
the terms and conditions contained in this Amendment. Unless otherwise defined in this 
Amendment, capitalized terms used in this Amendment shall have the meanings ascribed to them 
in the Management Agreement. 

NOW, THEREFORE, in consideration of the mutual premises, covenants and 
agreements herein contained, the parties hereto, intending to be legally bound, hereby agree as 
follows: 

l. Amendment to Management Agreement. Per Section 2.3 of the Management 
Agreement, the term is hereby extended for an additional five year period, commencing October 
1, 2014 and ending on September 30,2019. 

2. Effect of Amendment. Except as amended in paragraph 1 hereof, the 
Management Agreement and all terms and conditions thereof shall remain unaltered and in full 
force and effect and are hereby ratified and confirmed in all respects, as hereinabove amended. 
Any reference in the Management Agreement or in any instrument, document or consideration 
executed or delivered pursuant to the Management Agreement to "this Agreement", "hereof", 
"hereto", and "hereunder" and similar references thereto shall be deemed and construed to be a 
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5. Power and Authoritv. Each party hereby represents and warrants to the other that 
each has full legal right, power and authority to enter this Amendment and to perform its 
respective obligations hereunder. 

IN WITNESS WHEREOF, this Amendment has been duly executed by the parties hereto 
and is effective as of the day and year first above vvritten. 

AUSTIN-ROSEWOOD COMMUNITY 
DEVELOPMENT CORPORATION 

By:_---=:::::::::±:2~--U~~~H--­
Sara Hensley 
President, Austin-Rosewood Community 
Development Corporation 

Date: ll•l 0· I "3. 



Financial and Administrative ervicc Dl.'parllll(' llt 
Purchasing Office 
PO Box 1088, Austin, Texas, 78767 

June 19, 2008 

LMI-HHI L D 
Millennium Youth Entertainment Complex 
I 156 Hargrave St. 
Austin, exas 78702 

The City awarded a contract with your company for the OPERATION AND MANAGEMENT OF THE 
MILLENIUM YOUTH NTERTAINME COMPLEX for the Parks and Recreation Department in 
accordance with the referenced solicitation. 

Responsible Department: PARD 
Department Contact Person: Angela Means 
Department Contact Email Address: angela.means<a.ci.austin.tx.us 
Department Contact Telephone: 5 12-974-671 2 
Project Name: MYEC Operations 
Contractor Name: LMI-HHI LTD 

Millennium Youth Entertainment Complex 
Contract Number: MA - NA080000 157 
Contract Period: June 18, 2004 thru June 17, 2009 
Extension Options: Two (2) - Five (5) year extension periods 
Requisition Number: RQM- 8600*0693 
Solicitation Number: 
Agenda Item Number: No.52 
Council Approval Date: 9-12-96 

A copy of the contract/purchase order will be forwarded by mail. 

hank you for your interest in doing business with the City of Austin. If you have any questions regarding 
this contract, plea e contact the person referenced under Department Contact Person. 

Sincerely, 

Cruz Banda, Buyer II 
Purchasing Office 
Finance and Administrative Service Department 

cc: 
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FACILITY MANAGEMENT AGREEMENT 

BY AND BETWEEN 

LMl!Hlll, LTD_. d/b/a 
LEISURE MANAGEMENT INTERNATIONAL 

AND 

AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT CORPOAA TION 

FOR 

CENTRAL CITY ENTERTAINMENT CENTER 
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FACILITY MANAGEMENT AGREEMENT 

THIS FACILITY MANAGEMENT AGREEMENT ("Agreement") is made and entered 
into effective this 5th day of March, 1997 by and between LMUHHI, LTD., d/b/a LEISURE 
MANAGEMENT INTERNATIONAL, a Texas limited pannership ("Manager") and 
AUSTIN·ROSEWOOD COMMUNITY DEVELOPMENT CORPORATION, a Texas local 
government ooxrprofit corporation ("Corporation"). 

RECITALS 

a. The City of Austin ("City") owns a 4.978 acre tract of land in East Austin and 
bas entered into a Financing Agreement with Corporation requiring Corporation 
to construct on such land the Central City Entertainment Center, a public 
family--oriented entertainment center for youth, which complex with all facilities, 
machinery, attachments and appurtenances now or hereafter attaching thereto, is 
hereafter referred to as the "Facility." Section 4.3 of the Financing Agreement, 
creating certain affJ.Irtlative covenants from the Corporation to the City. is 
attached as Exhibit A and is hereby made a pan of this Agreement. 

b. It is Corporation's intention that the Facility shall be operated in a professional 
manner with the objectives of providing a recreational environment for 
community youth, while attempting to maximize the utilization of and revenues 
produced by the Facility for the benefit of Corporation and !lttempting to 
minimize, to the extent reasonable and practicable, the net cost to Corporation. 

c. Corporation, after reviewing proposals received from private· entities for 
pre--opening consulting and planning. services and for post--opening Facility 
management services, selected Manager as the best qualified party to provid.e such 
services for the Facility. 

d. The Manager holdS itself out as an organization whose principals have substantial 
experience and expertise in the management, operation and marketing of public 
assembly facilities. 

e. Corporation has determined to grant to the Manager, and the Manager has agreed 
to accept, the authority and responsibility to manage, operate and market the 
Facility in accordance with the terms of this Agreement. 

1 
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ARTICLE 1 

DEFINITIONS 

The following words shall, unless the context otherwise requires, have the meanings 
ascribed to them below. 

~ Affl.liate" of a specified person means a person that directly, or indirectly, through one 
or Jil()re intermediaries, controls, or is controlled by, or is under common control with, the 
specified person. , 

"Advertising" shall mean all announcements, acknowledgments, banners, signs, 
showbills, promotional materials, handouts and promotional product sampling give-aways, and 
other audio or visual commercial messages displayed, announced or otherwise presented in the 
Facility including, without limitation, video messages . · 

"Agreement" shal1 fDean this Facility Management Agreement. 

• Authorized Representative" shall mean the individual designated by each party pursuant 
to Section 2.4. 

"Base Operating Expense Amount" shall mean the aniount designated in each Budget as 
the "Base Operating Expense Amount" for the Fiscal Year in question. 

"Base Operating Revenue Amount" shall mean the amount designated in the Budget as 
the "Base Operating Revenue Amount" for the Fiscal Year in question. 

"Budget" shall mean any bUdget t.O be ·prepared by Manager and approved by Corpo.ration 
under the provisions of Article 4. 

"Capital Expendirures" shall mean all expenditures in excess of One Thousand Dollars 
($1,000) for building additions, alterations or improvements, and for purchases of additional or 
replacement furniture, mach.i.oery or equipment, the depreciable life of which, according to 
accepted accountin& pri.ociples, is in excess of one (l) year and expenditures for maintenance 
or repairs which extend the useful life of the as~ts being maintained or repaired for a period 
in excess of one (1) year. Each Budget shall set forth the anticipated Capital Expenditures to 
be made during the Fiscal Year to which the Budget relates and the five (.5) and ten (10) year 
Capital Expenditures forecast. 

~commencement Date~ shall mean the date first written above. 

~corporation" shall mean the Austin-Rosewood Community Development Corporation. 

2 



"Depository" shall mean the fmancial institution in which Manager shall maint1in its bank 
accounts for the funds required to be mainuined under this Agreement. 

"Emergency Expenditure" shall mean (i) any Operating Expense to the extent not 
included within a Budget and not expected by Manager to be incurred but which Manager 
believes in good faith to be a necessary Operating Expense required to protect the public safety. 
or (ii) any expense to fund capiul improvements, replacements or repairs necessary to correct 
any condition that jeopardizes the structural soundness of the Facility, the public safety, the 
imminent threat of damage to the property, or to prevent a violation of law. 

"Event(s)" shall mean all activities and even~ which are conducted at the Facility and 
scheduled by Manager. 

"Facility" shall mean the Central City Entertainment Center, including all of the parking 
areas and garages appunenant thereto. 

"Fiscal Year" shall mean a twelve month period of time beginning on October 1 and 
ending on the immediately following September 30. 

"General Manager" shall mean the chief financial officer of Manager at the Facility. 

"Governmenul Entities" shall mean the federal government, the State of Texas, the City 
of Austin, or any county, municipality (or any entity created by a municipality), governmenul 
or quasi-governmenul entities having jurisdiction or other authority over the Facility. 

"Management Fees" shall mean those fees payable to Manager under Section 7 .l, 7 .2, 
or 7.3. 

"Manager" shall mean LMI!HHI, LTD., doing business as Leisure Management 
Inu:rnational. 

"Material Breach" shall have the meaning provided in Section 10.1. 

"Material Contract" shall be those contracts which (i) would require Corporation 
approval; (ii) permit a similar user or promoter to utilize the Facility for more than twenty-five 
(25) event days in any FilcaJ Year; or (iii) have a term in exce3S of three (3) years (including 
renewal options exercisable by any party) and which may not be cancelled by Manager or 
Corporation without penalty or premium. 

"Operating Expenses" shall mean and include all expcooitures by Manager in any 
specified period during the Term of this Agreement, within the authority or responsibility of the 
Manager under this Agreement, including, but not limited to, all payments made to obuin 
Operating Revenues; salaries, wages and benefits of personnel working at the Facility; contract 
labor; maintenance and repairs; utilities; telephone; telescreen and/or scoreboard operations; 
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dues, memberships and subscriptions; security; audit fees; legal fees directly related to the 
performance of this Agreement; oilier professional fees; fees paid to concessionaires or other 
subcontractors; refuse removal; cleaning; sales taxes; building supplies; ticket commissions; 
premiums for insurance maintained under Section 8.1; data processing; Advenising; marketing; 
public relations; pest control; travel, lodging and related out-of-pocket expenses and Facility 
related entertainment; office supplies; employment fees; freight and delivery; lea~ of equipment; 
Master Card, VISA and other credit and debit facilities and telecbeclc fees and expenses; travel, 
lodging and related out-of-pocket expenses of officers and directors of Manager properly 
allocable to the performance of Manager's obligations under this Agreement; all damages, losses 
or expenses paid by Manager or its Authorized Representative as lhe result of any and all 
claims, demands, suits, causes of action, proceedings, judgments and liabilities, including 
reasonable anorneys fees incurred in litigation against Manager or its Authorized Representative 
under this Agreement; but excluding any Capital Expenditures, amonization, depreciation and 
other non-cash charges and any los~. damages, or expenses suffered by Manager or its 
Authorized Representative as a result of (1) any uninsured negligent act or omission of Manager 
or its Authorized Repre~ntative; (2) any transaction from which Manager or its Authorized 
Repre~ntative derives an improper personal benefit; or (3) any willful Material Breach on the 
pan of Manager. 

"Operating Fund" shall mean a fund maintained by Manager under Section S.l. 

~Operating Loss" shall mean the amount by which Operating Expenses for any specified 
fiscal period exceed the Operating Revenues for such flscal period. 

"Operating Revenues" shall mean all receipts (including, without limitation, seat user fees 
and surcharges), revenues, income, and cash received or collected, as determined on an accrual 
basis, by Manager (1) for the use of, operation, or admission to, the Facility or any ponion 
thereof; (2) forthe right to ~II. or in respect of me ~le of, any product or advenisement in the 
Facility including ;all rents, royalties, and concessions from tenants, concessionaires, and 
licensees; (3) from interest on or proceeds of investment of any accounts required to be 
maintained under Anicle 5; (4) for rental or use of the Facility equipment; or (5) as fees for 
services rendered at the Facility, including parking; but excluding, in all events, swns received 
or collected by Manager for and on behalf of and actually paid to a user of the Facility and any 
sums received as disbur~ments from the Working Capital Fund. 

"Operations Stan Date" shall mean the later of (a) the date of issuance of a fmal and 
unconditional cenificate of occupancy or other similar governmental permit or license for the 
entire Facility or (b) if requested by Corporation, the date of issuance of any temporary 
cenificate of occupancy or similar governmental permit or license permitting an Event to be 
conducted at the Facility; or (c) the date the Facility actually opens to the public. 

"Term" shall mean the time perioo described in Section 2.3. 
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"Working Capital Fund" shall mean the fund required to be maintained under 
Section 5 .2. 

ARTICLE 2 

INIRODUCTION 

2 .1 Grant of Authority. Corporation hereby grants to Manager, and Manager hereby 
accepts, the exclusive right and obligation, in its own name. as an independent contractor and 
not as an agent of Corporation, to provide those management services to Corporation as are set 
forth in this Agreement in connection with Manager's management, operation and administration 
of the Facility and, in connection therewith, to perform or furnish or cause to be performed or 
furnished, subject to the provisions hereof, and subject to the availability of funds, all of such 
management services all upon the tenns and subject to the limitations of this Agreement. 
Manager and Corporation acknowledge and agree that Manager shall retain control of the 
Facility as the manager and operator thereof pursuant to this Agreement, but that Manager may 
delegate certain specific and limited responsibilities related to the management and operation of 
the Facility to third parties, but shall retain the exclusive authority and responsibility with 
respect to the management and operation of the Facility. · 

2 .2 Nature of Relationship. The parties agree that the only relationship created by 
this Agreement is that between Corporation, as owner, and Manager, as an independent 
contractor, for certain management and operating services assigned to Manager by Corporation 
and that Manager is an independent contractor, not an agent, employee, joint venturer or partner 
of Corporation. 

2.3 Icrm. 

a. The initial tenn of this Agreement (the "Initial Term~) shall commence as 
of the Conunencement Date and shall expire for any and all purposes, unless terminated 
earlier under the terms of this Agreement, at twelve o'clock midnight on the fifth 
anniversary of the Operations Start Date. Notwithstanding the fact that the Initial Term 
is provided to commence at a date subsequent to the execution of this Agreement, both 
Manager and Corporation intend that each shall have vested rights immediately upon the 
execution of this Agreement and that this Agreement shall be fully binding and in full 
force and effect from and after the execution hereof by Manager and Corporation. 

b. Prior to one hundred and eighty (180) d.1ys before expiration of the Initial 
Term of this Agreement and any extensions, either party may call for renegotiation to 
extend this Agreement for an additional term of five (5) years. If the parties cannot. 
through good faith negotiations, reach agreement on the terms and conditions of an 
extension prior to one hundred and twenty (120) days before expiration. this Agreement 
shall automatically terminate at the end of the then~urrent term. In no case may this 
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Agreement be extended for more than three (3) five (5) year extensions, without City 
Council approval. 

2.4 Contract Administration. Corporation hereby appoints Jesus Olivares and 
Manager hereby appoints Justin White as their respective Authorized Representatives, each of 
whom shall act as liaison and contact person between the panies in matters concerning the 
administration of this Agreement. Each pany shall have the right to designate a substirute 
Authorized Representative by providing written notice to the other pany. Except for budget 
matters, if either pany desires to do any act hereunder which requires the other party's approval, 
such request shall be submitted in writing to the other party's Authorized Representative. The 
Authorized Representative shall respond to such request within fifteen (15) days after submittal. 
failing which the request shall be deemed approved. Manager understands and acknowledges 
that only the Corporation's Authorized Representative shall be authorized to make and/or 
communicate decisions of the Corporation regarding implementation of this Agreement, and 
Manager agrees to look exclusively to the Corporation for such input or information as Manager 
believes is necessary to carry out its duties under this Agreement. · 

2.5 AuthoritY Reiardin& Closure of FacHit,y. The panies agree that, in the event 
Corporation determines that continued operation of the Facility or any ponion of the Facility is 
not feasible, Corporation sbaU have the authority to close the Facility or portion, and Manager 
agrees to cooperate with Corporation in performing all acts necessary to accomplish such 
closure. If a portion of the Facility is closed as a result of the Corporation's closure pursuant 
to the immediately preceding sentence and not as a result of either Force Majeure or a temporary 
closing of the pan of the Facility resulting from seasonal booking of certain Events precluding 
the booking of other Events, the parties agree that Manager's Management Fee, as described in 
Section 7.1, shall not be adjusted unless at least one-third of the Facility's public space is closed 
for more than ninety (90) consecutive days, in which case Manager and Corporation agree to 

negotiate an equitable adjustment to the Management Fee -for the remainder of the time period 
that such space is not open to the public. If the eiu.ire Facility is closed, Corporation shall pay 
Manager not later than ten (10) calendar days following such closure the aggregate of (i) all 
Management Fees owed to Manager as of the date of closure; (ii) all expenses. if any, incurred 
by Manager and not reimbursed as of such date, to the extent otherwise reimbursable under this 
Agreement; and (iii) a termination fee of seventy-five thousand dollars ($75,000.00). 

ARTICLE 3 

RESPONSWILITIES OF MANAGER 

3.1 Standard of Care. Subject to the funding limitations set forth in this Agreement, 
Manager shall exercise its dil.igent, good faith efforts in managing and operating the Facility so 
as to minimize Operating Expenses and maximize Operating Revenues. In this coll.Ile1;tion, the 
parties agree that Manager, in establishing and implementing its booking policies, may schedule 
not only those events that generate substantial direct revenue to the Facility. but also those events 
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that produce less direct revenue but, in Manager's good faith judgment, generate either a 
significant economic, cultural, or other benefit to Corporation or otherwise serve tbe public 
interest; provided that no use of the Facility shall be permitted without a reasonable charge for 
such use . . 

3.2 DutY and Liability . Manager shall owe to Corporation a duty to perfonn its 
obligations under this Agreement and to conduct the management and operation of the Facility 
at all times with integrity and good faith and in a manner which is in the best interests of the 
Facility and Corporation and consistent with the tenru of this Agreement. Manager shall not 
be liable, responsible, or accountable in damages or otherwise to Corporation for any act or 
omission that is within the scope of its authority under this Agreement, except for (i) acts or 
omissions constituting negligence which are not covered .bY insurance; (ii) acts or omissions of 
Manager not in good faith or involving gross negligence; intentional misconduct, or knowing 
(i.e., conscious awareness) violation of law, (iii) any transaction from which Manager derives 
an improper personal benefit or (iv) any willful Material Breach on the pan of Manager. 

3. 3 Pre-Opcnini Duties and Responsibilities. Subject to the limitations set forth in 
this Agreement Manager, or person or persons designated by Manager, shall do the following 
(or cause the same to be perfonned) on or for the period prior to the Operations Start Date: 

a. Work with Corporation to establish goals, objectives, strategies, areas of 
responsibility, and lines of communication; 

b . Provide Corporation with detailed written recommendations for the best 
use of the Facility, including, but not limited to, recommendations regarding design and 
selection of appropriate uses, no later than thirty (30) days following the execution of this 
Agreement; 

c. Locate and staff an office for all activities of Manager prior to the 
Operations Start Date; 

d. Attend regular meetings with Corporation and Central City Entertainment 
Advisory Committee as often as reasonably necessary to facilitate communications and 
coordination of activities relating to the Facility; 

e. Review recommendations for marketing plans, MBEIWBE utilization plan, 
facility design and selection of uses with Central City Entertainment Advisory 
C ommitt.ee; 

f. Recommend revisions to the preliminary space program for the Facility 
to take into account user require~nts, operating requirements and local commuruty 
requirements; 

g. Plan and coordinate public relations activities for the Facility; 
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b. Make Manager reasonably available for press conferences and other public 
appearances; 

i. Assist in the identification and selection of the various design professionals 
for the Facility and review with the design professionals the plans submined by 
consultants for mechanical, electrical, acoustical, graphics, concession services. 
landscaping and facility maners for conformity with the operation requirements of the 
Facility and advise and prepare specifications for furniture, futures and equipment for 
the Facility; 

j. Plan. coordinate and paruc1pate in major meetings of the design 
professionals for the Facility as may be requested by Corporation; 

k. During presentation of working drawings and other documentation by the 
design professionals for submission for construction bids and contract awards, work with 
the Corporation and the design professionals in the (a) review of the documents 
comprising the working drawing package for design objectives and potential cost savings, 
as well as performance specifications and warranty performance criteria and (b) review 
and recommend changes where appropriate, to make the Facility more useful, efficient 
or functional for its intended purposes; -

I. Advise Corporation with respect to the identification, selection of general · 
contractors. contractors and/or subcontractors and in the preparation of bid packages and 
negotiation and execution of definitive agreements with such parties in con.ne1;tion with 
the construction of the Facility; 

m: Ensure that the coocessionaires and vendors at the Facility have obtained 
necessary permits, bonds a.nd insurance required by the terms of ~ir engagement; 

n. Advise Corporation with respect to the review of applications for payment 
and supporting documentation prepared by general contractors, contractors, and/or 
subcontractors and others performing work or furnishing materials for the construction 
of the Facility and assist Corporation in the negotiation of final payments and/or final 
senlements with all parties involved in the construction of the Facility; 

o. Advise Corporation with respect to the enforcement of any agreements 
with any architects, general contractors, contractors, subcontractors and/or design 
professionals providing services at the Facility; 

p. Establish lines of authority and communications amona Manager, 
Corporation and the design professionals, and all other persons responsible for 
implementing the development of the Facility and, within two (2) weeks following 
execution of this Agreement, begin working closely with the Facility design team selected 
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by CorpOration and assist Corporation in evaluating design and construction documents 
as they a~commodate recommended venues; 

q. Review preliminary and fmal designs of the mechanical, plumbing and 
electrical systems for operational cost effectiveness, energy conservation and general 
efficiency and evaluate space usage, core plans and efficiency factors; 

r. Consult with Corporation regarding the implementation of schedules for 
the completion of the construction of the Facility; 

s . Coordinate che construction and turnover of the Facility for the use, 
occupancy and operation thereof and assist in the facilitation of the transition from 
construction to acrual ilsc, occupancy and operation of the Facility; 

t. Solicit, prepare, negotiate and execute multi-year use agreements with 
professional sports organizations, family oriented event producers or promoters and other 
specialty sports and entertainment events and other events requiring significant advance 
booking; 

u . Solicit. prepare, negotiate and execute joint venture or production 
agreements with international, national and local event producers in order to maximize 
th~ utilization of the Facility; 

v. Coordinate, solicit and prepare bid packages for presentations for specialty 
events, exhibitions, collegiate tournaments and other events to be held at the Facility; 

w. Recommend and supervise the implementation of a project reporting 
system with· respect to marketing, design, construction, fJ..JWXe a¢ · operational 
requirements; 

x. Disseminate to Corporation monthly written reports concerning Manager's 
pre-openina marketing and operational efforu, such reports to be in the fonn attached 
hereto as Schedule 1; 

y. Direct and supervise the procurement of all furniture, fixtures and 
equipment for the Facility subject to the applicable limitatioru of the Budget; 

z. Develop and deliver to Corporation, within one hundred and eighty (180) 
days of the execution of this Agreement, a preliminary revenue and expense pro-fonna 
projection for the first year of operation of the Facility; 

aa . Assist Corporation in determining the Facility's parking requirements; 
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ab. Prepare. no later than one hundred ani eighty (180) days prior to the 
Operations Start Date, a comprehensive pre-opening marketing plan, to include a pre­
opening sales, advertising and community relations, and media plan, subject to approval 
of the Corporation, and implement the approved plan in a manner that will maximize 
Facility use of and revenue during the early operational years; 

ac. Develop and implement a comprehensive staffmg plan. including job 
descriptions, and identify, select and train the Facility's full-time and part-time staff; 

ad. Develop and deliver to Corporation no later than M~ch 31. 1997 written 
recommendations for the organizational strucrure ani operating policy best suited for the 
Corporation ' s continued control over and growth of the Facility. 

ae. Identify prospective food, beverage, souvenir, novelty and program 
concessionaires for the Facility, negotiate and (with the approval of the respective 
professional sports organizations) execute contracts with those concessionaires; 

af. Identify. negotiate and execute contracts with security and all other service · 
contractors providing services to the Facility; 

ag. Prepare and provide to Corporation, if necessary, no later chan May 1. 
1998, a comprehensive revised Operating Budget for the facility; 

ah. Prepare, reconunend and implement approved operating policies and 
procedures, and rules and regulations for the Facility; 

ai . Establish rental rate schedules for the use of the Facility; 

aj. Plan and coordi.n.ite, in conju~tion with the Central City Enterta.inment 
Center Advisory Committee, the dedication opening ceremonies for the Facility; 

at. Design and implement a financial accounting system for the Facility, such 
system to be mutually agreed upqn by the parties; 

al. Select, employ and supervise such personnel as shall be ~essary for the 
operation of the Facility prior to the Operations Start Date; 

am. Plan and coordinate the sale or licensing of Advertising, parking and any 
other source of Operating Revenues desirable for the Facility. and in connection 
therewith, make distributions from the Operating Fund as contemplated berein: 

an. Perform such other consulting, administrative or management services as 
reasonably requested by Corporation; 
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ao. Prepare, recommend and use reasonable efforts to implement a program 
for the hiring and training of minorities and women for employment at the Facility as 
well as the involvement of minority and women owned business enterprises to best reflect 
the minority make-up of the immediately-surrounding communities; 

ap. Prepare, recommend and, subje(:t to the availability of funds, use 
reasonable efforts to implement a program designed to comply with the requirements of 
the Americans with Disabilities Act(" ADA") as they apply to the operational aspects of 
the operation of the Facility but not the Facility itself; any physical accessibility 
requirements of the ADA with respect to the Facility shall remain the responsibility of 
the Corporation: 

aq. Attend regular meetings with Corporation for which Manager shall provide 
a summary of the operation of the Facility for the previous quarter and prospect! for 
future operations, and at which any other business regarding the Facility may be 
discussed; 

ar. Provide to Corporation monthly reports of all activities of Manager prior 
to the Operations Stan Date.· 

3.4 Post-Openini: Mana~ement Duties and RcsponsibiHties. Subje(:t to the limitations 
set forth in this Agreement, Manager, or person or persons designated by Manager, shall do the 
following (or cause the same to be performed) throughout the Term hereof after the Operations 
Start Date: 

a. Manage and operate the Facility and any facilities ancillary thereto and 
contract for its use in a manner that will promote and further the purposes for which the 
Facility is to be constructed, as set forth in the Reci~ to this Agreement; 

b.· Negotiate, execute, and perform all contracts, use agreements, licenses and 
other agreements (a) with persons who desire to schedule events, perfonnances, telecasts, 
broadcasts or other transmissions in, from or to the Facility or who desire othenivise to 
use the Facility or any part thereof or (b) that otherwise pertain to the use, operation and 
occupancy of the Facility or any part thereof; 

c. Coordinate (and participate in where necessary or applicable) all 
Advertising, licensing, promotional activities, marketing, and public relations for or at 
the Facility; 

d. Negotiate, execute, and perform all coruracts, use agreements, licenses and 
other agreements (a) for the use of Advertising space in or about the Facility and all 
Advertising rights of whatever kind or nature related to the Facility or (b) for the sale, 
promotion. marketing and use of all names, trademarks, trade names, logos and similar 
intangible property relating to the Facility; 
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e. Operate at and for the Facility, through concessionaires selected by 
Manager, the sale of food, beverages, souvenirs, novelties and programs; 

f . Select, schedule, and coordinate the efforts of all parties involved in the 
operation of the Facility and establish and maintain consistent procedures for cost 
estimating and reporting, maintenance and payment of invoices, including preparation of 
Budgets and reports as contemplated by Article 4; 

g. Plan, coordinate, and administer operation of the Facility and continue to 
identify, select, and train the Facility's staff; 

h. Subject to the Budget, retain legal counsel in connection with the discharge 
of its duties hereunder and cause such counsel to coordinate with Corporation's legal 
department where necessary or appropriate; 

i. Coordinate the work of all parties performing work in connection with the 
operation of the Facility; · 

j. Monitor actual and projected Operating Expenses; and advise Corporation 
of any projected or actual variances from the approved Budget(s) in monthly reports; 

k Make prompt payment of the Operating Expenses from funds available for 
. that purpose under Article 5; 

I. Furnish all services necessary to accomplish the foregoing requirements 
of this Section 3.4; 

m. Perform .sYch. other consulting, a~trative or management services as 
reasonably requested by Corporation~ 

n. Devise and implement procedures (including preventive maintenance 
procedures) reasonably designed to keep the Facility in good order and condition, subject 
to ordinary wear and tear, and maintain the Facility in such order and condition; and 

o. Market the sale of seats within the arena portion of the Facility. 

p. Prepare monthly and year-to-date management reports regarding the 
Facility operations by segment and by concession to assist Corporation in planning, 
budgeting, cost control; performance evaluation and revenue enhancement. These reports 
shall include, but will not be limited to, the following: 

1. Patron attendance by use; 
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2 . Monthly and year-to-date reports of revenues and ex~nses as 
compared to Budget; 

3. Analyses of food and beverage concession and catering 
perfonnance and income for the current period, year-to-date, and 
prior ~riods; 

4. Analyses of other concession/contractor performance and income; 

5. Analyses of event attendance and revenues on a per capita. average_ 
and total basis; and 

6 . Other statistical reports requested by Corporation. 

q. Implement and monitor comprehensive risk: management and energy 
efficiency programs for the Facility; 

r. Use reasonable efforts to comply with the Facility's MBEIWBE utilization 
plan as approved by Corporation. Such plan shall be prepared jointly by Corporation and 
Manager; 

s. Maintain, for review by the Corporation upon reasonable notice, 
information as reasonably required by Corporation to satisfy Corporation· s 
responsibilities, including information regarding injuries and unusual incidents at the 
Facility, and regarding security measures and safety programs (including 
recommendations for changes of such measures/programs) at the Facility. 

).5 Compliance with the Law:.pucy. Manager shall comply with all applicable laws. 
rules, regulations, ordinances relating to the use and operation ·of the Fac.ility. Manager shall 
perform its obligations hereunder in conformity with the standard to which an operator of a 
comparable multi-purpose public entenainment facility would operate. Subject to the foregoing, 
Manager shall promptly and fully discharge all of its obligations under this Agreement. Failure 
of Corporation to approve Manager's funding recommendations for such compliance shall relieve 
Manager of all liability arising from such lack: of funding. 

3.6 Fundina l.jmjtatiorus. Notwithstanding anything to the contrary set forth in this 
Agreement, Corporation recognizes and agrees that performance by Manager of its 
responsibilities under Article 3 and otherwise under this Agreement is in all respects subject to 
and conditioned upon provision of funds to Manager for such purposes as hereinafter provided, 
in addition to the Management Fees payable to Manager hereunder, to enable Manager to fulfill 
such responsibilities, and in all respects is limited by the Budgets approved by Corporation from 
time to time . If Manager finds that budgeted funds will be insuftkienl to cover costs in any 
Fiscal Year, it shall be the obligation of Manager to request additional funds from the 
Corporation, except for Emergency Expenditures for which there are adequate funds on band, 
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and any such request shall be made in writing at least thirty (30) days before such funds are 
needed. The requirement for a written request for funds shall not apply in the event of a need 
for an Emergency Expenditure if there is additional funding available in the Operating Fund to 
cover such Emergency Expenditure. Manager accepts the limitations of the Budget and agrees 
that Corporation has no responsibility or duty to provide funds in excess of the approved Budget. 
as such Budget may be amended from time to time. If. additional funds are necessary 
Corporation agrees oo request from the City Council of the City of Austin such additional funds. 

3.7 llimd. Prior to or simultaneous with the execution of this Agreement, Manager 
shall deliver to Corporation a "Blanket Position Fidelity Bond" in the amount of Twenty 
Thousand Dollars ($20,000) for each Manager employee who handles the Facility monies on 
behalf of Manager and the Corporation. In the event of a fraudulent act, dishonest act or 
embezzlement by an Manager employee, Corporation may make demand upon and receive 
payment under such bond. 

3. 8 No Construction or DesiiD Responsibilities. Notwithstanding Manager's review 
of and recommendations with respect to the design, plam, and specifications for the Facility, 
Manager will not have responsibility to Corporation or any other person for or authority 
concerning the same and will not supervise or be responsible in any manner for construction 
related to the Facility. The parties acknowledge and agree that Manager shall not be responsible 
for the selection of arctii~ts. contractors, subcontractors or suppliers; the prosecution of the 
work: the compliance of the work with the plans and specifications for the Facility or applicable 
law. rules, regulations, or codes; the completeness, adequacy, accuracy, reasonableness, or 
appropriateness of those plans or specifications; or otherwise with respect to the construction, 
improvement or renovation of the Facility notwithstanding the obligations of Manager hereunder . 
Corporation acknowledges that Manager's recommendations, if any, are based solely upon 
Manager's pracrical experiences in the operation of public assembly facilities similar to the 
Facility. Corporation acknowledges and agrees · to look: to the contractor, subcontractors, 
architects, engineers and other design professionals for all matters related to the design and 
construction of any such construction work: and not to Manager. 

ARTICLE 4 

RECORDS. ACCOUNTS AND REPORTS 

4.1 Books/Records. The Manager shal1 maintain, with respect to its management and 
operation of the Facility. complete, separate and accurate books of account and records of its 
activities and finances, as reasonably required by Corporation .or as required by applicable 
federal or state law. Such books of account and records shall be prepared and maintained in 
accordance with generally accepted accounting principles and industry standards. 
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4.2 Access to Facility Premises/FacilitY Infonnatjon. Authorized representatives of 
Corporation and City shall be issued an identification credential authorizing their access to the 
Facility. Upon reasonable prior notice to Manager ar¥1 presentation of such identification 
credential, authorized representatives shall have the unqualified right to: (a) enter upon Facility 
property and inspect the property and improvements. and (b) examine. copy and make extracts 
of books. records. accounting and fmancial data and any other documents or records concerning 
the management and operation of the Facility . The Corporation and City shall each provide 
Manager with an up-to-<iate list of authorized, credentialed representatives ." 

4.3 Annual Audit Rcpoa. Not later than December 31 of each Fiscal Year during the 
tenn of this Agreement, the Manager shall furnish to Corporation an annual audit repon for the 
previous Fiscal Year, which shall include a balance sheet, an income statement, a statement of 
cash flows. and notes to the fmancial statements. prepared in accordance with generally accepted 
accounting principles and accompanied by an auditor's report containing an opinion of the 
independent certified public accounting firm preparing the report, which shall be a firm of 
national reputation selected jointly by the Manager and Corporation. In addition, the Manager 
shall furnish to the Corporation an annual report on agreed-upon procedures for the Manager's 
system of revenue accounting, for which report the Corporation shall determine the agreed-upon · 
procedures . The engagement letter from the independent firm of cenified public accountant5 
shall contain a statement that the Corporation shall receive a copy of all audit work papers 
produced either by the Manager or the accounting firm during the annual audit of the financial 
statements . The note! to the audited annual financial statements shall contain a detailed 
breakdown of revenues by source and expenditures by category. The Manager shall deliver to 
the Corporation, at the same time it delivers the annual audit report, a copy of all of the audit 
work papers that underlie the audited annual fmandal statements. · 

4.4 Fjnaricial Reports. Within .twenty-five (2.5) calendar days of the end of each 
calendar month, 'tbe Manager shall furnish to Corporation a· report regarding the Facility's . 
financial performance during the prior month, including aU Operating Expenditures and 
Operating Revenues . 

4 .5 Capital Expendiwrc Bud&et. Not later than May 1 of each Fiscal Year during the 
term of this Agreement, tlle Manager shall submit a proposed budget · for projected Capital 
Expenditures for the following Fiscal Year. This budget shall be subject to the procedures 
customarily employed in connection with tbe development, approval, and implementation of 
capital budgets for Corporation. In addition, if the Manager or any of its representatives at any 
time becomes aware of any condition that jeopardizes the public safety or the strucwral 
soundness or operational capability of the Facility, the Manager shall promptly advise 
Corporation in writing, and shall include recommendations for remedial action. Failure of 
Corporation to approve Manager's recommendations for such remedial action shall relieve 
Manager of all liability arising from such lack of remedial action. 

4 .6 Annual Opcratini Bud&et. Not later than May 1 of each Fiscal Year during the 
term of this Agreement, the, Manager shall submit to Corporation for review and approval a 
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proposed annual operating budget for the following Fiscal Year, listing all projected Operating 
Revenues and Operating Expenses by category and by calendar month. This budget shall be 
subject to the procedures customarily employed in connection with the development, approval, 
and implementation of operating budgets for the Corporation. 

4. 7 Bud2et Approval. Corporation shall promptly review all proposed budgets and 
amendments thereto and communicate to the Manager any comments or suggested revisions 
thereto. The parties agree to negotiate all budget matters in good faith and to meet at least every 
two weeks following submission of the proposed budget, or more often as may be necessary, 
to resolve any outstanding budget issues. If. however, the panies are unable to reach a fmal 
agreement in writing by August 1 of any Fiscal Year, notwithstanding the panies' good faith 
effons, the Budget for the following Fiscal Year shall be identical to the Budget then in effect. 

4.8 Fundini Continicrx:y. Notwithstanding the provisions of Section 4.7 hereof, in 
the event of the non-appropriation of funds by the City of Austin to the Corporation in an 
amount sufficient to enable the Corporation to make all required payments to Manager under this 
Agreement, Manager shall have the right to either accept such reduced or insufficient funding 
or, at Manager's election, to terminate this Agreement by written notice to the Corporation given 
within sixty (60) days following Manager's receipt of notice of such non-appropriated funding. 
In the event that all appropriations or funds are restored and fully funded by the City of Austin 
to the Corporation for the operation and maintenance of the Facility after this Agreement has 
been terminated pursuant to this Section 4.8, Corporation shall provide written notice thereof 
to Manager whereupon Manager shall have the first right to enter into a new agreement with 
Corporation on the same terms and conditions set forth herein. In the event Manager elects to 
exercise such right and option, Manager and Corporation shall promptly thereafter execute and 
enter into an amendment to this Agreement reinstating the same to its original terms and 
conditions. Subject to the appropriation of funds by the City, Corporation shall pay to Manager 

· the Management Fees and all expenses and any other sums due and payable to Manager 
hereunder through and including the date of termination. · 

ARTICLE 5 

FUNDS ANp ACCOUNTS 

5.1 Qperatini Revenue Account. After the Operations Start Date, Manager shall 
collect all Operating Revenues and deposit them in a separate, interest-bearing account 
maintained by Manager in its name in the Depository (the ·Operating Fund.). Manager shaU 
have complete control and authority as to the Operating Fund. subject only to the provisions of 
this Anicle 5. Monies in the Operating Fund and any interest thereon shall be applied ftrst to 

the payment of Management Fees accrued through the end of the prior month and £hereafter to 
any other Operating Expenses then accrued. The balance shall be retained in the Operating Fund 
as reserve for payment of furure Operating Expenses. If. at the end of any Fiscal Year. there 
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shall be a balance in the Operating Fund in an amount in excess of the anticipated working 
capital and Operating Expenses for the first month of the ensuing year, Manager shall disburse 
such excess to Corporation on or before the fifteenth (15) day of such month, subject to the 
provisions of Article 7 below. 

5.2 Woddn2 Capital Fund. After the Operations Start Date, in order to provide the 
working capital necessary to permit Manager to perform its obligations hereunder with respect 
to Operating Expenses and Capital Expendirures not funded by the Operating Fund, Corporation 
shall advance to Manager for deposit in an interest-bearing account in the Depository to be held 
and administered by Manager in Manager's name ("Working Capital Fund"), a minimum amount 
equal to rwenty-five percent (25%) of the projected Operating Expenses for the Budget year then 
in effect, as provided below: 

a. Working Capital Fund. By no later than the first day of each Fiscal Year, 
Corporation shall advance to Manager such amount as is necessary to replenish the 
Working Capital Fund to a minimum amount equal to [Wenty-five percent (25%) of the 
projected Operating Expenses for the approved Budget then in effect; provided, however, 
that in no event shall the aggregate of all conuibutions made in accordance with this 
Article 5 in any Fiscal Year exceed the amount of Operating Expenses set forth in the 
Budget. 

b. Application to Unfunded Operating Loss. If after the first day of any 
month the amount of monies on deposit in the Operating Fund and available for that 
purpose shall be insufficient for the payment of Operating Expenses then due or budgeted 
to become due during such month, Manager may advance the amount of such 
insufficiency from the Working Capital Fund to the Operating Fund. Manager shall 
immediately notify Corporation of any such advance and, subject to the limitations in 
Section 5 .2a., Corporation shall promptly, but in no event later than the ten~ (lOth) day 
following the giving of 5tlch notice ~ restore to Manager . for deposit in the Working 
Capital Fund the amount of such advance. 

c. Application to Emergency Needs. If at anytime or from time to time, by 
reason of any occurrence of an Emergency Expenditure, a shortfall occurs in monies on 
deposit in the Operating Fund (together with funds made available therefor by 
Corporation under Section 4.6 ) for payment of Operating Expenses then due, Manager 
may advance from the Working Capital Fund to the Operating Fund the amount of such 
insufficiency. Manager shall immediately notify Corporation of such advance, and to the 
extent funds are available in the Budget, Corporation shall promptly, but in no event later 
!.han the tenth (lOth) day following the giving of such notice, restore to Manager for 
deposit in the Working· Capital Fund the amount of such advance. 

5.3 No Obliiation of Manaier tO Adym;c Funds. Corporation is solely responsible 
for and shall promptly pay, or provide funds to Manager to enable Manager ro pay, all 
Operating Expense~. Emergency Expenditures, and Capital Expendirures and Manager shall not 
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be obligated to make any advance of its own funds to or for the account of Corporation or to 
pay any sums incurred for the perfonnance of services or goods delivered to the Facility, nor 
shall Manager be obligated to incur any liability or obligation for the account of Corporation. 

ARTICLE 6 

POWER AND FUNCTIONS 

6.1 Autborizy of Manaier . Manager shall have the exclusive right and authority to. 
exercise, or delegate the exercise of, all rights, powers and duties conferred or imposed on 

.Manager in this Agreement. The powers of Manager with respect to the Facility shall be 
plenary. subject only to the limitations expressly set forth in this Agreement. 

6.2 Property. The Manager shall have no authority to sell or otherwise dispose of, 
or to encumber or alienate any personal or real property owned.by Corporation and/or the City . 
Upon notice from Manager to Corporation of the need to move off-site ·any movable property 
that Manager has determined is surplus or UilJleCessary at the Facility. Corporation will remove 
such property within three (3) days. Corporation shall be obligated to provide Manager with 
an accurate initial inventory of all property and non-consumable items located at the Facility 
owned by the Corporation and Manager shall be obligated to provide Corporation with an 
accurate annual inventory of all property and non-consumable items located at the Facility. 

6.3 Capital Improvements. Except for the Capital Expenditures set forth in the 
Budget and Emergency Expenditures, Manager shall have no authority to make any material 
alterations or any capital improvements to the Facility without the prior written consent of 
Corporation. 

6 .4 Contracts. The Manager shall have no authority. without the prior written consent 
of Corporation. to enter into: (a) any contract for more than Thirty Eight Thousand and Noll 00 
Dollars ($38,000) or (b) any contract for the provision of goods and/or services to the Facility 
at any time beyond the expiration date of the initial term of this Agreement provided, however, 
that Corporation agrees to cooperate with Manager in connection with the execution of such 
contracts that would extend beyond the term of this Agreement by executing and delivering 
agreements with the providers of such goods and services whereby Corporation agrees to honor 
and observe such contracts following termination of this Agreernelll. Manager shall have the 
right to enter into, execute, and deliver contracts with users of the Facility which extend beyond 
or relate to dates falling after the expiration of the tenn of this Agreement. All contracts entered 
into by Manager shall provide that the same are assignable to Corporation without the vendor's 
prior consent and, notwithstanding any contrary provision hereof, upon termination of this 
Agreement for any reason, Manager agrees that Corporation shall have the right to and the 
Corporation shall assume in writing any or all then outstanding contracts affecting the Facility. 
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6.5 Employees. 

a. Employees now or hereafter hired by Manager in connection with the 
management services provided by Manager shall be employees of Manager and not of 
Corporation, although the employment costs of such employees (wages, salary, benefits) 
shall be part of the Operating Expenses. Such employment costs shall be consistent with 
industry standards in the field of private facility management, at each level of 
employment. Manager shall have complete and absolute discretion and authority with 
respect to the number, functions, qualifications, compensation and other terms and 
conditions relating to its employees, subject only to the provisions of Section 4 .6 of this 
Agreement. 

b. Manager. following consultation with the Corporation, shall select the 
General Manager who will be placed on site at the Facility. The General Manager shall 
be and remain an employee of Manager. The General Manager's salary and all other 
employment costs, including, travel to and from Houston for meetings, car allowance 
and other benefits and related employment costs, shall be part of the Budget and 
Corporation shall reimburse Manager therefore. In the event that Corporation has 
concerns related to the General Manager, Corporation and Manager shall meet to discuss 
those concerns and, subject to applicable employment laws with respect to such matter, 
Manager shall propose to Corporation a plan to address such concerns. If such plan is 
not satisfactory to the Corporation, the parties shall continue meeting until a mutually 
agreeable plan is reached. 

c . Corporation covenants and agrees that neither it nor its Authorized 
Representative shall during the term hereof or for a period of twelve (12) months 
following the expiration or early termination of this Agreement hire, employ, solicit for 
hire, or engage in any manner or for any purpose any person who has served as General 
Manager during the Term of this Agreement, or any other of Manager's "senior 
personnel." "Senior personnel" shall mean and refer to the three (3) individuals involved 
in management who are designated by Manager in a written notice to the Corporation as 
• senior personnel" for purposes of thU Agreement. 

6.6 Purchase of Supplies and Services. Manager shall have full authority and 
discretion as to the purchase of all equipment, materials, supplies and inventories reasonably 
required by it in the management of the Facility but shall eod.cavor to make all such purchases 
at the best price available as known to Manager, consi.derina the quantities required and the 
quality desired, at the time available for the delivery and the sources of supply whenever 
possible as part of a volume purchase by Manager. Manager may not, without the prior wrinen 
consen1 of the Corporation, acquire property or services from or otllerwise transact business with 
its Afflliates for any of the goods to be purchased or services to be performed by it under this 
Agreement. 
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Manager has advised Corporation that Manager performs facility services similar to those 
outlined herein for other public assembly facilities. In order to maximize utilization of the 
Facility. Manager may from time to time book the same event at a number of the facilities it 
operates. If Manager desires to book events at the Facility while at the same time booking said 
events under the same contract (or one or more contracts executed concurrently) for other 
facilities for which Manager is providing services, then before finalizing such contract, Manager 
shall obtain Corporation's approval over the allocation of such contracts' expenses to the 
Facility. Similarly, if authorized to acquire business services for the Facility, Manager desires 
to acquire goods or services in bulk for the Facility and one or more of the other facilities for 
which Manager performs services. Manager shall first obtain Corporation's approval over the 
allocation of the costs thereof to Facility. Provided, however, Manager shall not allocate or 
impose any costs or expenses related to its corporate offices or other facilities to the Facility 
which are not related to Manager's provisions of management services to the Facility. Provided, 
Corporation's approval under this Section 6.6 shaH not be unreasonably withheld or delayed. 

6. 7 Settlement of Claims. Manager has been advised by Corporation (and Corporation 
shall continually keep Manager apprised of) Corporation's procedures and requirements in 
respect of settlement of third party claims filed against Corporation or with respect to the 
Facility. Manager agrees to comply with such settlement claims and procedures as it has been 
advised of in writing by Corporation so long as such settlement procedures do not delay a 
proposed settlement by Manager which delay may result in the assessment of civil or criminal 
penalty against Manager. Manager and Corporation agree to cause their respective legal 
counsels to coordinate with one another in connection with the settlement of claims, all costs and 
expenses thereof, including the settlement thereof, to be deemed an Operating Expense if the 
Corporation agrees to such settlement (unless covered by insurance. in which case the 
Corporation shall be deemed to consent) in accordance with the terms and provisions of this 
Agreement. 

6.8 Concession awfSCQiicc ContractS. Mariagc:r shall obtain the Corporation.'s prior 
approval of the standard colllTact form, and of any material variations thereto, to be entered into 
by and between Manager and third parties for the provision of the food and beverage concession 
or services for the Facility. The parties agree and acknowledge, however, that Corporation's 
approval authority is limited to the tenns and conditions of Manager's standard contract form, 
and that Corporation shall not have: the right to select or approve any specific concessionaire. 

6.9 Corporation's Covenant Aiainst Interference. Corporation covenants and agrees 
that neither it nor its Authorized Representative shall initiate: or intervene in any manner 
whatsoever in negotiations with existing or prospective lessees, users, advertisers, service 
contractors or other persons doing business or seeking to do business with the Facility nor shall 
the Corporation or its Authorized Representative solicit, request or seek any ~rvices, 

contributions, gifts. favors, tickets, gratuities or other benefits from Manager or any person 
doing business with the Facility. 

20 



ARTICLE 7 

FEES AND EXPENSES 

7.1 Pre-Qpenini Mana~ement Fees. During the design. construction and 
development of the Facility. Corporation shall pay to Manager a management fee of $6,500 per 
month for each month during the Term prior to the Operations Start Date. In addition. 
Corporation shall reimburse Manager for any consulting fees and costs incurred by Manager, 
provided that such fees and/or costs do not exceed the amounts approved in the pre-opening 
Facility budget anached hereto as Exhibit .. B .. , and provided that the Corporation's obligations 
to pay the additional fees referred to in this sentence shall terminate at the Operations Stan Date. 
The managemeru fees described in this Section 7.1 shall be payable on or before the first day 
of each month commencing with the Commencemeru Date. All consulting fees and costs 
incurred by Manager and payable under this section 7.1 shall be payable within thirty (30) days 
following receipt by Corporation of an invoice, along with supporting docwneruation and 
invoices for all such consulting fees and costs. The management fee shall be prorated for any 
partial month during such period. 

7.2 Agonal Manaiement Fees. For services to be performed by Manager. 
Corporation shall pay to Manager, commencing with the Operations Start Date, a base fee of 
.$100.000.00 per year. such swn to be paid. in each year, in twelve (12) equal installments on 
or before the first business day of each month throughout the remaining Term hereof. The fee 
shall be prorated for any panial month during such period. 

7.3 Performance Compensation. 

a. In addition to the compensation payable to Manager under Sections 7.1 and 
7.2 hereof, for the first year following the Operations Start Date. Corporation shall pay to 
Manager, on or "before the thirtieth (30th) day following the date on which the annual audit 
report for the Fiscal Year in question has been delivered, an amouru equal to: twenty-five 
percent (25%) of the favorable improvement in the loss or profit above the Budget estimates for 
such Fiscal Year (attached hereto as Exhibit C), provided, however, in no event shall the amount 
payable to Manager under ~ Section 7.3(a) exceed $25,000. For purposes of this 
Section 7 .3(a), Emergency Expendirures shall be excluded from the calculation of Operating 
Expenses . · 

b. In addition to the compensation payable to Manager under Sections 7.1 and 
7 .2 hereof, following the first anniversary of the Operations Start Date, Corporation shall pay 
to Manager, annuaUy in arrears, on or before the thirtieth (30th) day following the date on which 
the annual audit report for the Fisca1 Year in question has been delivered, an amount equal to: 
rwenty-five perceru (25%) of the favorable improvement in the loss or profit above the Budgeted 
estimates for such Fiscal Year. provided. however, in no event shall the amount payable to 
Manager under this Section 7 .3 exceed .$2.5,000 in any Fiscal Year. For purposes of this 
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Section 7.3, Emergency Expenditures shall be excluded from the calculation of Operating 
Expenses. Performance compensation shall be negotiated for any renewal term. 

ARTICLE 8 

INSURANCE 

8. 1 Insurance to be Maintained by Manaier. Throughout the term of this Agreement, 
Manager shall carry insurance in the types and amounts specified below. Manager agrees to 
furnish to Corporation certified copies of all policies as evideoce thereof: 

a. All risk coverage iocluding, but not limited to, fire, wind, hail, theft, 
vandalism, and malicious mischief on the building facility and City owned or Corporation 
owned contents contained within the Facility. The coverage shall be at replacement cost 
with a 100% coinsurance clause and the Corporation shall be shown as a mortgagee, and 
the Corporation and City shall be loss payees on the policy. 

b. Comprehensive Electronic Data Processing coverage for hardware, 
software, and related equipment located at the Facility, at replacement cost with a 100% 
coinsurance clause. Tile policy shall provide coverage for interruption of power and 
electrical disturbance . 

c. WorkerS' Compensation and Employers' Liability coverage with limits 
consistent with statutory benefits outlined in the Texas Worker's Compensation Act, as 
amended from time to time, and minimum policy limits for employers' liability of 
$1,000,000 bodily injucy each accideni, $1,000,009 bodily injury by disease policy limit, 
and $1,000,000 bodily injury by disease ·each employee. The policies shall contain" these 
endorsements in favor of the City and Corporation: 

.i. Waiver of Subrogation 

.ii. 30 day Notice of Cancel.htion 

d. Commercial General Liability Insurance with a minimum bodily injury and 
propeny damage per occurrence limit of $5,000,000. Coverage shall include, at a 
minimum, Personal and Advertising Injury Liability coverage and Products and 
Completed Operations coverage with a separate aggregate limit of $.5,000,000. The 
policy shall contain the following provisions: 

.i. Blanket contractual liability coverage 

.n. City and Corporation indicated as additional insureds 

.iii. 30 day noti_ce of cancellation in favor of the City and Corporation 
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. iv. Waiver of transfer right of recovery against others in favor of the 
Corporation and of the City 

. v . Aggregate limits of insurance per location endorsement 

. vi. Independent contractors' coverage 

e . Security guard liability coverage with a minimum bodily injury and 
property damage per occurrence limit of $1,000,000. Personal injury coverages, 
including coverage for false arrest, shall be provided. The policy shall contain the 
following provisions : 

.i. City and Corporation named as additional insureds 

.ii. 30 day notice of cancellation in favor of the City and Corporation 

f. Business Automobile Liability Insurance for ~II owned, non-owned and 
hired vehicles with a minimum combined single limit of S 1,000,000 per occurrence for 
bodily injury and property damage. The policy shall contain the following endorsements 
in favor of City and Corporation: · 

.l. Waiver of Subrogation endorsement 

.ii. 30 day notice of cancellation endorsement 

g. Errors and Omissions coverage, not less than $500,000 per claim, shall 
be in place for protection from claims arising out of the performance of professional 
services. Coverage shall be continuous for not less than 24 months following tennination 
of the Agreement, including any renewals. Coverage, including any renewals, shall have 
a retroactive date coincident with or prior to the date of this Agreement. 

h. General Requirements. 

Manager agrees not to commeoce work until it has obtained the required insurance as 
described in this Section 8.2, and until such insurance has been reviewed by City and 
Corporation. So long as Corporation provides adequate funding therefor,' Manager shall 
not cause any insurance to be canceled nor permit any insurance to lapse during the term 
of this Agreement or as required under this Agreement. 

Insurance is to be written by companies licensed to do business in the State of Texas at 
the time the policies are issued and shall be written by companies with A.M. Best ratings 
of B + vn or better. Workers compensation coverage written by the Texas Workers 
Compensation Insurance Fund shall be acceptable. Professional liability and Security 
Guard liability coverage shall be written by companies acceptable to City and 
Corporation. 

All endorsements naming the City of Austin, such as additional insured, waivers, and 
notice of cancellation endorsements, as well as insurance certificates. shall indicate: City 
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of Austin, Parks and Recreation Department, P.O. Box 1088, Austin, Texas 78767-8828 
ATTN: Director of PARD. If this Agreement is assigned, these endorscmem 
requirements shall apply to the assignee and Manager agrees to notify any assignee or 
proposed assignee of such requirements. 

The "other" insurance clause shall not apply to the City or Corporation where City or 
Corporation, as applicable, is an additional insured shown on any policy. It is intended 
that policies required in the Agreement shall be considered primary coverage as 
applicable. 

If insurance policies are not written for the amounts specified above, the Manager shall 
carry Umbrella or Excess Liability Insurance for any differences in amounts specified. If Excess 
Liability Insurance is provided, it shall follow the form of the primary coverage. 

Corporation shaJI be entitled, upon request and without expense, to receive certified 
copies of policies and endorsements thereto and may, so long as the excess cosc thereof is funded 
by the Corporation and properly included in the Budget, make any reasonable request for 
deletion or revision or modification of particular policy tetlil.5, conditions, limitations, or 
exclusions except where policy provisions are established by law or regulations binding upon 
either Corporation or Manager or the underwriter on any such policies. 

City and Corporation reserve the right to review the insurance requirements set forth 
during the effective period of this Agreement and to make reasonable adjusnnents, so long as 
the excess cost thereof is funded by the Corporation and properly included in the Budget, to 
insurance coverage, limits, and exclusions when deemed necessary and prudent by City and 
Corporation based upon changes in statutory law, court decisions, the claims history of the 
industry or financial condition of the insurance company. 

8.2 Indemnity.· To the extent allowed by law Manager and Corporation shall 
indemnify defend and hold harmless the other party and the City and their respective officers, 
agents, employees, directors, and shareholders ("the Indemnified Parties") harmless -of, from. 
and against any and all claims, dema.nds, suits, liabilities, causes of action, damages, cost!, and 
expenses (including reasonable attorneys ' fees and costs of court), including claims for personal 
injury, that any or aU of the Indemnified Parties may hereafter suffer or incur in connection 
with, related to or in any way, directly or indirectly, arising out of the performance by Manager 
or Corporation or its representatives, agents, employees, or subcontractors. of its obligations 
under this Agreement. 

8.3 Waiver of Subro2ation. The parties release each other and their respective 
Authorized Representatives, from any claims for damage to any person, the Facility or any 
futures, personal property. improvements and alterations of either party in or about the Facility . 
that are caused by or result from risks insured against under any insurance policies required to 
be carried by the parties under this Agr~ment, whether or not the cause thereof results from 
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the negligence (whether ordinary or gross of any party to this Agreement). The parties agree 
to cause the issuers of the insurance policies required to be maintained by them hereunder to 
include waivers of the rights of recovery and subrogation. 

8.4 Survival. All obligations of the panics under this Anicle 8 shall survive !.he 
expiration or early termination of this Agreement. 

ARTICLE 9 

TERMINATION 

9.1 Teonioation for Cause. Either party may terminate this Agreement for cause by 
written notice upon the occurrence of a Material Breach, as defined in Section 10.1, by the other 
party and the failure of the breaching pany to cure thc Material Breach in accordance with 
Section 10.1. 

9.2 Automatic Teonjnatjoo. This Agreement shall terminate automatically, without 
action or notice by either party, upon the occurrence of any of the following: Manager files or 
h.a3 filed against it a voluntary or involuntary petition in bankruptcy or a voluntary or 
involuntary petition or an answer seeking reorganization, an arrangement. readjustment of its 
debts, or for any other relief under the Bankruptcy Code, as amended, or under any other state 
or federal insolvency act or law not dismissed within sixty (60) days thereof, or any action by 
Manager indicating its consent to, approval of, or acquiescence to the appointment of a receiver 
or trustee for all or a substantial part of its property; the making by such party of an assignmem 
for the benefit of creditors, the inability of Manager or its admission in writing of its inability 
to pay its debts as they mature, or the liquidation, dissolution or termination of the corporate or 
pannership existence of Manager or the · failure of the City. of Austin to . appropriate funds 
sufficient to meet the budget for the succeeding year, subject to the provisions of Secti'ons 4.1 
and 4.8. 

9.3 Surrender of Improycmcots. Upon expiration or termination of this Agreement, 
Manager shall promptly surrender the Facility to Corporation, returning all balances in the 
Operating and Working Capital Funds to Corporation, leaving equipment, supplies, manuals, 
books, records, and, inventories that are the property of Corporation or from funds made 
available by Corporation, and Corporation shall immediately make all payments due Manager 
as set forth in this Agreement. Manager shall also deliver all docwnents, records, and other 
non-proprietary work: product generated by Manager for Corporation during che term of this 
Agreement. 
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ARTICLE 10 

BREACH 

10.1 Material Breach. Each of the following shall constirute a "Material Breach" under 
this Agreement: 

a. Failure to pay when due any amoUil[ required to be paid under this 
Agreement, if the failure continues for thirty (30) days after wrinen notice has been 
given to the breaching party; 

b. Failure to perform any other obligation under this Agreement, if the failure 
to perfonn is not cured within thirty (30) days after written notice has been given to the 
breaching party, except that if the breach cannot reasonably be cured within thirty (30) 
days, a Material Breach shall not be deemed to have occurred if the breaching party 
begins to cure the breach within the thirty (30) day period and diligently and in good 
faith continues to pursue the cure of the breach. 

10.2 Interest on Delinquent Payment:!. Interest shall accrue on any sums not paid when 
due from the date on which a default notice is given until paid at an annual rate equal to the 
lesser of 12% per annum or the maximum non-usurio~ rate of interest permitted by applicable 
law. 

10.3 Notice of Breach. Each party shall promptly notify the other party in writing of 
any act or omission believed to be a breach of this Agreement. In order to be effective for 
purposes of Section 10.1 or 10.2, a notice of a breach m~t state that it is a notice of breach and 
must specify the act or omission alleged to constirute a breach of this Agreement. 

10.4 . Ri~thts of Non-Bn:achjo~ Party. If a Material Breach ocCur-s and is not waived 
in writing by the non-breaching party, then the non-breaching party shall have the following 
remedies which are not exclusive but cumulative in addition to any other remedies now or later 
allowed by law or in equicy: · 

a. The right to cure, at the breaching party's cost and expense, any Material 
Breach and recover such costs together with interest thereon as provided in Section 10.2; 

b. The right to sue to collect any sums not paid when due, together with 
interest accrued thereon as provided in Section 10.2; 

c. Tlle right to sue to collect damages suffered by the non-breaching party 
by reason of the occurrence of a Material Breach other than breach in the payment of 
money; 

d . The right to terminate this Agreement; or 
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e. The right to injunctive relief including seeking specific performance of the 
breached obligation. 

ARTICLE 11 

MISCEI I .ANEOUS 

11.1 Notices . Unless expressly otherwise provided elsewhere in this Agreement. any 
election, notice or other communication required or permitted to be given under this Agreement 
shall be in writing and deemed to have been duly given if and when delivered personally (with 
receipt acknowledged) or three (3) days after mailing the same (by cenified mail, return receipt 
required) with proper postage prepaid, or when scm by a national commercial courier service 
(such as Federal Express or DHL Worldwide Express) for expedited delivery, to be confirmed 
in writing by such courier, or wben telecopied, telegraphed or telexed to a pany, at such party 's 
address set fonh below or at such other address as a pany may designate by notice given to the 
other in accordance with the foregoing . 

To Corporation: 

Director. Parks and Recreation Department 
City of Austin 
P .O. Box 1088 
Austin, Texas 78767-8828 
Attention: Jesus Olivares 

With a copy to : 

City Ano'mcy 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

To Manager: 

Manager!lllll, LID. 
Eleven Greenway Plaza 
Suite 3000 
Houston, Texas 77046 
Attention: President 
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With a copy to: . 

Denis C. Braham 
Winstead Sechrest & Minick P.C. 
910 Travis, Suite 1700 
Houston, Texas 77002 

Notice shall, in all events, be effective upon receipt by the addressee except that notice 
by facsimile electronic transmission shall, if received after 5 :00p.m. or any day which is not 
a business day, be deemed received on the next following business day. 

11.2 Amendments. This Agreement may be amended only by the wrirten consent of 
· t.he parties. 

11.3 Title and Captions. All articles or section titles or captions in this Agreement are 
for convenience of reference only. They should not be deemed to be part of this Agreement or 
to in any way define, limit, extend, or describe the scope or intent of any provisions of this 
Agreement. Except as specifically otherwise provided, reference to~ Anicles," "Sections," and 
"Schedules" are to be Anicles and Sections of and Schedules to this Agreement. 

11.4 Pronouns and Plurals. Whenever the context may require, any pronoun used in 
this Agreement shall include the corresponding masculine, feminine or neuter forms, and the . 
singular form of nouns, pronouns and verbs shall include the plural and vice versa. 

11.5 Seyerabilicy. Each provision of this Agreement shall be considered to be 
severable and, if, for any reason, any such provision or any pan thereof, is determined to be 
invalid and contrary to any existing or future applicable law, such invalidity shall not impair the 
operation of or affect those portions of this Agreement that are valid, but this Agreement shall 
be construed and enforced in all r:espects as if the invalid or unenforc·eable provision or part 
thereof had been omitted. 

11.6 Successoa. This Agreement shall be binding upon and inure to the benefit of the 
panics and their respective heirs, executors, successors, and assigns by this provision shall not 
be deemed to permit any assignment by a pany of any of his rights or obligations under this 
Agreement except as expressly provided herein. 

11 .7 Assiinmcnt. Manager shall not voluntarily assign or encumber its interest in this 
Agreement without first obtaining Corporation's wrirten consent, provided, however, that such 
consent shall oot be withheld or delayed unreasonably. Any assignment or encumbrance without 
Corporation's consent shall be void. Manager shall, however, have the right without 
Corporation's consent, to assign this Agreemem as follow~. provided the assignee has net worth 
comparable to Manager's net worth: (i) to a general or limited partnership if (A) Manager is a 
general panner and (B) the partnership executes an agreement required by Corporation assuming 
Manager's obligations; (ii) to a corporation if (A) Manager or its principals own the majority 
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of the outstanding stock of the corporation entitled to vote on the election of directors and (B) 
the corporation executes an agreement required by Corporation assuming Manager's obligations; 
or (iii) to a corporation with which Manager has merged or consolidated, to any principal of 
Manager or any parent or subsidiary of any such principal or of the Manager, or to a purchaser 
of aU or substantially all of Manager's assets, if the assignee executes an agreement required by 
Corporation assuming Manager's obligations under this Agteermnt. The provisions of this 
Section 11.7 shall not prohibit or restrict Manager's entering into subleases, contracts, 
concessions or licenses for the operation of any ponion of the Facility or of the business 
conducted in the Facility, subject to the terms of this Agreement. Furthermore, Manager shall 
have the right to pledge its rights to receive the fees to be paid Manager hereunder to any bank, 
insurance company, savings association, federal savings bank or other institutional lender 
providing credit to Manager or any of its Affiliates. 

11.8 Further Action. Each party, within thirty (30) days after notice from the other 
party, shall execute and ckliver to the party a certificate stating lhat this Agreement is 
unmodified and in fuU force and effect, or in fuU force and effect as modified, and stating the 
modifications, and the other party is not, to the best of tbe party's knowledge, in default under 
this Agreement or stating the exact nature of any default alleged to have occurred. 

11.9 Entire Ai:reement. This Agreement, including the attached exhibits, contains the 
entire agreement of the ·parties and supersedes all prior and contemporaneous agreements and 
understapdings, oral or otherwise, among the parties with respect to the matters contained in this 
Agreement and may not be modified or amended except as set fonh in this Agreement. 

11.10 Counterparts. This Agreement may be executed in one or more counterparts and 
each of such counterparts, for all purposes, shall be deemed to be an original, but all of such 
counterparts together shall constitute but one and the same instrument, binding upon the panics, 
notwithstanding that all of the parties may not have executed the same counterpart. 

11.11 Applicable L.aw: Attorneys ' Fees. This Agreement calls for performance and 
s!lall be performable in Travis County, Texu and shall be governed by, and construed and 
enforced in accordance with the laws of the State of Texas (without giving effect to principles 
of conflicts of law thereof), and venue for any dispute arising hereunder shall be exclusively in 
the state courts of Travis County, Texas. The prevailing pait}' in any litigation or other similar 
proceeding relating hereto, or for the enforcement of the provisions hereof, shall be entitled to 
recover the reasonable attorneys' fees and other costs incurred by the prevailing party in such 
action. 

11.12 Force Majeure. Neither party hereto shall be liable or responsible to the other 
party for delay, damage, loss, failure or any inability to perform any of its respective 
obligation,, covenants, and conditions caused by ~Force Majeure~ if notice is provided to the 
other party within ten (10) days of actual knowledge of the event of Force Majeure that such 
party is unable to perfonn. The term "Force Majeure" as used in this Agreement shall include 
the following: an act of God, strikes, lock-outs, war, riot explosions, industrial disrurbances. 
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acts or restraints of any government authority (civil or military), acts of the public enemy, laws, 
rules and regulations of Governmental Entities, wars or warlike action (whether acrual, 
impending, or expected and whether de jure or de facto), civil commotion, blockades, 
insurrections, acts of terrorists or vandals, earthquakes, landslides, sinkholes, hurricanes, 
washouts. breakage or accidents to equipment or machinery. any material interruption of utilities 
at the Facility not. willfully caused by a party hereto, a confiscation or seizure by any 
government or public authority, nuclear reaction or radiation, radioactive contamination, 
accidents w equipment or machinery, epidemics, lightning, fire or other casualty, storm, floods 
and any other cause whether of the kind specifically enumerated above or otherwise which is not 
reasonably within control of the parties hereto and which by the exercise of due diligence could 
not be reasonably prevented or overcome. In no event, however, shall the failure to pay any 
liquidated sum of money by either party be an event of Force Majeure. 

11.13 Confideoriai/Proprietary Information. Manager understands and acknowledges 
that both Corporation and City are subject to the Texas public information and open meetings 
laws and regulations. and that the ability of Corporation and City to maintain the confidentiality 
of any information or data received pursuant to this Agreement will be subject to such laws and 
regulations. City shall notify Manager promptly in writing upon receipt by the City or 
Corporation of an open records or other request for information provided by or relating to 
Manager or the Facility. 

11.14 No Third Party Beneficiary. Any agreement to perform any obligation or pay any 
amount and any assumption of liability herein contained, express or implied, shall be only for 
the benefit of Manager, Corporation and the respective suc~ssors and permitted assigns (as 
expressly permitted in this Agreement), and such agreements and assumptions shall not inure to 
the benefit of any obligee, whomever. it being the intenti.on of the undersigned that no one shall 
be or be deemed to be a third pany beneficiary of this Agreement. 

11.15 Qrawitjes and Kjckbacb. It shall be a breach of Manager's obligations hereunder 
to offer, give, or agree to give any employee of City or Corporation or former employee of 
Corporation a gratuity or offer of employment in connection with any decision, approval, 
disapproval, recommendation, preparation of any part of any purchase request, influence in the 
consent of any specification or procurement standard. rendering of advice, investigation, 
auditing, or in any other advisory capacity, in any proceeding or application, request for ruling, 
detennination, claim or controversy or other panicular matter, penaining to or solicitation of 
any contract or proposal therefor by Manager from City or Corporation. 

11.16 I jmjtatjoo of l.iabilizy. 

(a) Notwithstanding any contrary provision hereof, Corporation agrees that 
no partner, co-venwrer, employer, agent, director, officer, shareholder, or Affiliate ofManager 
shall be personally liable to Corporation or anyone claiming by. through or under Corporation 
solely by reason of any default by Manager under this Agreement, any obligation of Manager 
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to Corporation; or for any amount that may become due to Corporation by Manager under the 
tenns of this Agreement or otherwise. 

(b) Notwithstanding any contrary provision hereof. Manager agrees that no 
employee, official. agent or director of the Corporation shall be personally liable to the Manager 
or anyone claiming . by, through or under the Manager solely by reason of any default by the 
Corporation under this Agreement. any obligation of Corporation to Manager, or for any amount 
that may become due to Manager by Corporation under the tenns of thiJ Agreement or 
otherwise. 

11.17 No Representation as to Operations Results. Corporation recognizes that 
Operating Revenues for the Facility are incapable of being estimated with reasonable certainty 
given that the entertainment industry as a whole fluctuates based upon general economic 
conditions, current trends in entertainment, available income of patrons, competitive facilities, 
and a variety of rapidly changing factors beyond the control of Manager. Manager has made 
no and disclaims any purported or actual representation or warranty as to the fmancial results 
which can be expected from the ownership and operation of the Facility including, without 
limitation, the Operating Revenues, or Operating Expenses or the accuracy of its projections and 
estimates thereof. Corporation recognizes and accept! that all Budgets and projections represent 
Manager's estimate of the expected expenditures and revenues and that Manager is in no way 
responsible or liable if the actual expenditures and revenues are more or less than that projected. 
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SCHEDULE I 

MONTHLY REPORT FORMAT 



CITY OF AUSTIN 
CENTRAL CITY ENTERTAINMENT CENTER 

RFP NO. K.i\196300004 
ADDENDUM NO. 1 

JUNE 12, 1996 

This addendum is hereby incorporated in_the Request for Proposal. 

Questions asked and City's responses are: 

l . The RFP asks for substantial services to be performed prior to the opening of the 
CCEC. Will an inclusion of fees during construction period void that proposal? 

., -· 

Prior to the opening of the CCEC. the services provided by the Facility Manager will 
be to his/her benefit during operation of the Center. No fee payments to the Faciliry 
Manager are anticipated prior to the opening of the CCEC. If a proposer includes 
fees it will not void the proposal . 

Duri.."lg construction will office space be available on the site, possibly m the 
construction office? 

The requirement of field office space for the Facility Manager is not planned at this 
time. Provisions can be made for office space to be provided on site for the Facility 
Manager. 

3. What authority will the management company have to make recommendations 
during construction and final design phase? Who is the final authority on those 
issues? 

The Faciliry ~anager is encouraged to make recommendations on the design for 
inclusion into the construction bid documents. The Design Team and City staff "'ill 
review all recommendations. The City will be the final authority on design with the 
City having final approval of the design. 

Page 6. CE). 3.0 MINORITY INVOL YEMENI IN CCEC 

4. Is the City Attorney's Office or other City Staff available to help in assuring that any 
proactive actions are within legal and city guidelines? 

Yes. City staff will provide input as requested on issues concerning procurement and 
MIWBE opportunities. 



Page 6. 5.0 FACILITIES 

5a. Will the current construction drawings and notes be made available to prospective 
proposers? 

Yes. current drawings and specifications can be reviewed at the offices of Clovis 
Heimsath Architects. 605 Brazos, Suite I 00. Austin. Texas 78701, (512) 478-1621. 

Sb . Can the budget for the project be made available to prospective proposers? 

Currently, there is a budget for NE. construction, and acquisition. which is funded 
by the 108 Loan. CDBG. and General Fund dollars. The budget is as follows: 
Land-$924.711. A/E-$910.000. Construction-57.750.000 for total budget of 
$9,584,711. 

Page 9, 5.0 FACILITIES. Bowling Equipment 

6a. Is the specification of Brunswick Equipment (other than is currently owned by the 
city) a requirement? 

All equipment proposed and installed must be compatible to the re-conditioned 
Brunswick Equipment supplied by the City. 

6b. Where is the pinsetting equipment being stored currently? 

The City-owned Brunswick Equipment is currently stored in a hanger building 
located at the site of the new Austin-Bergstrom Municipal Airpon. To view 
equipment, contact Otis E. Williams. Project Coordinator, Parks and Recreation 
Department, (5 12) 499-6754. 

7. Section 6.0.d .. PROPOSAL REQUIREMENTS. is hereby deleted and replaced with 
the following: 

Description of your proposed project management role. based on your past 
experiences during design review and construction phases. 

8. Change Section 12, NUMBER OF COPIES, page 18 of the RFP to retlect 
"proposals prior to 2:00 p.m .. (CST), July 8, 1996". 

9. Blueprints of CCEC, Attachment A. are provided to give a general overview of 
current plan of the Facility. 

10. What is the total occupancy of the Faciliry? 

The total occupancy allowed by the building code ts 1.394. 



.. 

CITY OF AUSTIN 
CE~TRAL CITY ENTERTAINMENT CENTER 

RFP NO. K.\-196300004 
ADDENDIDl NO.2 

J{JNE 17, 1996 

This addt!ndum is hereby incorporated in the Request for Proposal. 

Additional questions asked and City's responses are: 

PAGE 12. SECfiON 6.0 PROPOSAL REQUIREMENTS 

I. Is current facility management a requirement? 

Yes. Current facility management is a requirement. 

PAGE 15, SECTION 7.0 PROPOSAL FORMAT 

2. Are audited financial statemems a requirement and what if company has not had their statements 
audited? 

Audited financial statements for the last five (5) years are required. A compilation of tinancial 
statements for the last five (5) years by a Certified Public Accountant or a Business Information 
Report provided by Dunn & Bradstreet may be provided in lieu of audited financial statementS. 

3. What is the square footage currently budgeted for the Games Area and how many and type of 
games are anticipated? 

The Games Area currently have 730 square feet in two spaces combined. We anticipate that the 
game machines will be leased by the Facility Manager. Game types will be determined by the 
Facility Manager. The number of games is dependem on the size of the game machine. We 
estimate the two rooms will hold 12 to 18 game machines. 

4 . Appendix H was not included on the M. Crane and Associates Report. Can we get a copy of this? 

A copy of Appendix H is attached. 

" All other terms and conditions remain the same. 

Approved By: 
Ken MuenzJer. Senior Buyer 

Acknowledged By: --------------
Authorized Representative 

RETURN ONE COPY TO THE PURCHASING OFFICE. CITY OF AUSTIN, PRJOR TO 
CLOSING DATE O R WITH SEALED PROPOSAL: FAILURE TO DO SO YIA Y CONSTITIJTE 
GROUNDS FOR REJECTIO:'II OF YOUR PROPOSAL. 
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Jay & Xyl• '·me 

Form 802 
( re\ is~d 1)9/05) 

Rcmm in Duplicate to : 
'c:crcliuy of State 

P.O. Bo.\ 12028 
Austin. TX 78711-202 
Phone: 512i475-2705 
FAX: 12/4oJ-l423 
DiaL 7-1 -1 for Rd<J.y Services 
t 'ilin 1 Fee: Ste Instructions 

File !\umber: 137840401 

9.01 Report 
Pursuant to Article 1396-9.01, 

Texas Non-Profit Corporation Act 

:) 248-1652 p.1 

This spa~ reserved for fil ing office use. 

FILED 
rn the Office of the 

Secretary of St~te of Texas 

,JUN 1 1 ?008 

Corporations Section 

I. The corporation name is: Austin-Rosewood Community Development Corporation 
--- -~--- ·-

2. [t is incorporated tutder the law:; of: (sci forth state or foreign counlry) Texas 
~~~--------------- ------

3. The name of the registered agent is: 

0 A. The registered ::1gcnt is a corporation (e2nnol be corporation named abuYe) by t~.e name of: 

OR 

C8'J B. The rcgis k:-~d :!gent is an ir:dividual resident of the state whose name is: 

Angela -· ~--- y Means 
_,:;,.<r ,.\'a•,.: Lus/ /V;JJM Su!Ji• 

4 . T be registered office address. which is identical to th~ busin~s~ office ~tddress of the rcgistcn:d a~enr in 
Texas, is: (us!! streel qr bui!dlllg adJJ·css: see Jnsrrucliom; 

200 South Lamar Austin TX 78704 
Cil).• .l[(J(f! Zip Cod~ 

5. Jfthe corporation is a foreign corporation, tbe address of its principal offi :e in the state or country under 
the laws ofwbich it is iocorporated is: 

c;~- lip Cod~ CIHit~:ry·-

6. The names and addresses of all dir~tors of the corporation are: (A Te:ur. c:orporatJo:~ mu.~t ha\·c at leasl3 dir~:hm!-} 
{If additional space i.s 11eeded. iru:lude the information as 011 atracltmem t11 this jon" .for ilem 6.1 

~-------- ----~------~------------------------------------~~--------------------, 

I ~~~:~ Strong 
Ml 

4 106Duva1Street Austin TX 78751 
~~· ~~.-,~~e,~o~r.~Ma~i~~~f~.4~~~.~~M~,~------------------------~c~,~~~------------~S~w-,~------~~~Cv~ 

USA 
CGtmtr.• 

Cora D. Wright 
~· -· ·------------___;.::....;.. ___ ....,;-..=ii-~--- -------------------.,...-- ---

,.'u-,1 tlicvno: MJ Lest Name '\uffrx 

l 1528loweswatcr Lane Austin TX i8758 USA 
City Sww 'lip C::::(Jd,::.::e ____ ~C::::o;::;lln;;,:;lr_...y_..l 

~--------------------------------------------------------------------------- -----------

Angela Means 
~~-~~t.~Ka-~--~----------------------------~M~1----~~~r~Nn~n-~---------------------------------~~~~~---

13024 AQQ_aloosa Chase Dr. Austin TX 78732 USA 
Cit'.· ZipCo:.tle 



Jay & X~·· · "'•one '2) 248-1652 p.2 

7. Tilt: nam~:s, :iddresses, and tirles of all officers of the corporation are: (ATex.as corporation D!.l!§! iP.clude a president 
and il Sc:C:etary ~nd tht:! s:une person C3nnot hold both offi«. ) 

( £{ additltmaJ space is needed. ;,.clad.: tlte inJormurion a.r an aJzachment iO tlru onn fo""'r--'i::..:.."'"~'-7"'-. ==------=~------, 
I -- -· - -- Otllcer Tille 

Stuart Strong 
!ttl lA£''"""~ S:.Jfu 

4 106 Duval Street Austin TX 78751 USA 
Ci~ S/Jt~ lie, Cod~ Cmsr.r,. I .<it.•c.:J or .lfaiimg ,Jdd::c._~.;;;;c.>.;;...< _ __ _ __________ _..,;_;.;_ _ _ _______ ,-==----'~=~----==.:..--

I V ice 
Officer Title 

·~ D. Wright hair 
Ml U.S! Name Su.lfls 

Austin TX 78758 USA I 
C!!J: S;c~c 7..Jp UJdto Colllltr/ j 

j Officer Title 
Means Secretarv . ---An ela 

Ml 1~-ut .'iamr Suffix 

i 3024 Appaloo ' a Chase Austin TX 78732 USA 
1 

:,, :e! o• Uo~IJing _4dJ·· Cilli Sra.IC Zie,Codt Cou.11n• 

Execution: 
The undersigned signs this document subject to the p hies imposed by law for the submission of a 
materially false or fraudulent instrument. 

Date: June 9, 2008 



J <~ y &. ~ ·lone .. 12) 248-1652 

FORM 802- Attachment 

tin. The names and addresses of a ll directors of the corporation ~•rc: 

4. 

5. 

6. 

..., ,, 

Diann Domeracki 
17209 Chadwood Ct. 
Austin, TX 78717 

Dusty Me .onnick, Ex-0 ficio 
815-A Brazos #465 
Austin. TX 78701 

Sam Ebomwonyi 
9407 Northcreek Drive 
Austin, TX 78753 

Gina Saenz, Ex-Officio 
I 0605 Carovilli Drive 
At:stin, TX 78748-2366 

p.3 
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m~r t$tatr of mrxa6 

~rrrrta11 of ~taft 
NOV. 21, 1995 

DONNA OESTRICK CITY ATTY'S OFFICE 
11~ w. 7T~ ST., 5TH FL 
AUSTIN tTX 78733 

RJ:: 
AUSil~-K 05~~0CD COM~uNITr DEVELOPMENT CORPORATION 

CHART~R NU~~~p 01378~C~-Ol 

lT 1-IA) P=:!·, CUR PL:.t.SU~ !: i G APPROVE ANO PLACf UN RECORD THE ARTICLES 
OF IN~ O~PJk ATIJ~ THAT C~EATEO YaUR CORPORATION. WE EXTE~O OUR BEST 
~ISHES roo SUCCESS IN YOUK NEW VENTURE. 

·. 
A$ ~ CG I.) P:li<::'IT fO"-, Y!lu ARE SUBJECT TO STATJ: TI•X LAWS. SOME NON-PROFIT 
CJr~ p ;J'< ATi f'J;~S ~~E ~ X F ~PT F ;~Q~ THt PAYM~NT OF FRANCHISE TAXES AND MAY 
ALSO ~~ EX~~~T F~nM TH E P~YME~T OF SALES AND USE TAX ON T~E PURCHASE 
CF TA~i\fiL : TTPlS. IF YJ U FeEL THAT u·mt:R THE LAW YOUR CCRPORATION IS 
f.··HtiU: tl TlJ H~ r:xq~PT v nu. MuST ,\PPLY TO TH t: COMPTROLLER CF I"UBLIC AC-
CJUriTS F]~ i H:: cX ':MPThl"'l • TH E S!::CPf- TAR.Y OF STATE CANNOT MAKE SUCH 
D~ T~~~~ ~~T l ~~ FOR YLU k CCR?QRA TION. 

I F '-1\.: C .A N d ~ 0 F t= U ~ T H f ;.: S ::: R V I C t A T A N Y T I 1'1 E , P L E A S E L E T U S K N 0 W • 

V ~R Y TkULY YOURS, 

Aoroolo 0';;:: li .; S~to 



ARTICLES OF INCORPORATION 

OF 

--FlLED 
In the Office of the 

Secrbtary of State of Texas 

NOV 2 0 1995 

AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT C RPORATION 

Corporations Section 

We, the undersigned natural persons, each of whom is at least eighteen (18) years of age or more, 
and a resident and a qualified voter of the City of Austin, Texas (the "City") and a citizen of the State of 
Texas (the "State"), acting as incorporators of a corporation under the provisions of Subchapter D of 
Chapter 431, Texas Transportation Code {the "Act"), and Chapter 394, Texas Local Government Code 
("Chapter 394"), do hereby adopt the following Articles of Incorporation for such corporation: 

ARTICLE I 

The name of the corporation is AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT 
CORPORATION. 

ARTICLE II 

The Corporation is a public non-profit corporation. 

ARTICLE Ill 

The period of its duration is perpetual. 

ARTICLE IV 

The Corporation is organized and will be operated exclusively for one or more charitable 
purposes, within the meaning of Section 501 (c)(3) of the Internal Revenue Code of 1986, as amended (the 
"Code"). In addition, the Corporation is organized for the purpose of aiding, assisting, and acting on 
behalf of the City in the performance of its essential governmental functions to promote the common good 
and general welfare of the City. In accomplishment of such purposes, the Corporation will: (i) develop, 
construct, acquire, own and operate community development projects, including recreational facilities; (ii) 
promote, develop, encourage and maintain employment, commerce and economic development in the 
City; and (i ii) perform any and all lawful activities which may be necessary, useful or desirable for the 
furtherance, accomplishment, fostering, or attainment of the foregoing purposes, either directly or 
indirectly, and either alone or in conjunction or cooperation with others, whether such as corporations. 
firms, associations. trusts, institutions, foundations, or governmental bureaus. departments or agencies. 

The Corporation is formed pursuant to the provisions of the Act and Chapter 394, which authorize 
the Corporation to assist and act on behatf of the City and to engage in activities in the furtherance of the 
purposes for its creation. 

The Corporation shall have and exercise all of the rights, powers, privileges, authority, and 
functions given by the general laws of the State to non-profit corporations incorporated under the Act, 
includ ing. without limitation. Article 1396, Sections 1.01 through 11.01, Vernon's Texas Civil Statutes. the 
Texas Non-Profit Corporation Act. 

The Corporation shall have al l other powers of a like or different nature not prohibited by law 
which are available to non-profit corporations in the State and which are necessary or useful to enable 
the Corporation to perform the purposes for which it is created, including the power to issue bonds, notes 

t \go0959\aust 70\67000\arts inc 



or other obligations, and otherwise exercise its borrowing power to accomplish the purposes for which 
it was created. 

The Corporation is created as a local government corporation pursuant to the Act and shall be 
a governmental unit with in the meaning of Subdivision (2), Section 101.001, Texas Civil Practice and 
Remedies Code. The operations of the Corporation are governmental and not proprietary functions for 
purposes of the Texas Tort Claims Act, Section 101.001 et seq ., Texas Civil Practice and Remed ies Code. 

ARTICLE V 

The Corporation shall have no members and shall have no stock. 

ARTICLE VI 

All powers of the Corporation shall be vested in a Board of Directors (the "Board") consisting of 
five (5) persons. The initial directors of the Corporation ("Director" or "Directors") shall be those persons 
named in Article VIII. Each initial Director named in Article VIII hereof shall serve for the term expiring on 
the date set forth in Article VIII. Subsequent Directors shall be appointed to the Board by the City Council 
of the City. Except as provided in the Articles of Incorporation, each Director shall serve for the term 
provided in the Bylaws. Any Director may be removed from office at any time, with or without cause, by 
the City Council of the City. The number of Directors may be increased or decreased on ly by an 
amendment to these Articles of Incorporation; and the number of Directors may never be decreased to 
less than three (3). 

To be qualified to serve as a Director, a person must be a resident of the City and be at least 18 
years old. The City Council shall designate the Chairp~rson of the Board. 

The City Council may appoint the number of ex-officio, non-voting members of the Board that is 
desired. 

All other matters pertaining to the internal affairs of the Corporat ion shall be governed by the 
Bylaws of the Corporation, so long as such Bylaws are not inconsistent with these Articles of 
Incorporation, or the laws of the State. 

ARTICLE VII 

The street address of the initial registered office of the Corporation is City of Austin Parks and 
Recreation Department Building, 200 South Lamar, Austin, Texas, 78704, and the name of its initial 
reg istered agent at such address is Michael J. Heitz. 

ARTICLE VIII 

The number of Directors initially constituting the Board is five (5). The names, addresses, 
positions, and terms of office of the initial Directors, each of whom resides within the City, are: 

1. Gregory L. Smith 
2. Nathan R. Schneider 
3. Heather Griffith Peterson 
4. Barbara Nickle 
5. Michael J. Hertz 

f \go0959\aus1 70\67000\arts 1r>e 

ADDRESS 

5106 Nesting Way, Austin, Texas 78744 
303 Leland, Austin, Texas 78704 
6503 Nasco, Austin, Texas 78757 
6600 La Concha Pass, Aust in, Texas 78749 
1540 Visalea Lane, Austin, Texas 78727 

-2-

TERM 
EXPIRES 

January 1, 1997 
January 1, 1997 
January 1, 1998 
January 1, 1998 
January 1, 1998 



I 

t 
ARTICLE IX 

The names. and street addresses of the incorporators, each of whom resides within the City, are: 

Michael J. Heitz 
Gregory L Smith 
Nathan R. Schneider 

ADDRESS 

~ 540 Visalea Lane, Austin, Texas 78727 
5106 Nesting Way, Austin, Texas 78744 
303 Le land, Austin, Texas 78704 

ARTICLE X 

January 1, 1998 
January 1, 1997 
January ~, ~ 997 

To the fullest extent permitted by Texas statutes, as the same exist or may hereafter be amended 
(but, in the case of any such amendment, only to the extent that such amendment permits broader 
limitation than permitted prior to such amendment), a Director shall not be liable to the Corporation for 
monetary damages for an act or omission in the Director's capacity as a Director. Any repeal or 
amendment of this Article X by the Directors shall be prospective only and shall not adversely effect any 
limitation on the personal liability of a Director existing at the time of such repeal or amendment. 

ARTICLE XI 

Regardless of any other provisions of these Articles of Incorporation or the laws of the State, the 
Corporation shall not (~) permit any part of the net earnings of the Corporation to inure to the benefit of 
any private individual (except that reasonable compensation may be paid for personal services rendered 
to or for the Corporation in effecting one or more of its purposes), (2) devote more than an insubstantial 
part of its act ivities to attempting to influence legislation by propaganda or otherwise, (3) participate in, 
or intervene in (including the publication or distribution of statements), any political campaigns on behalf 
of or in opposition to any candidate for public office or (4) attempt to influence the outcome of any specific 
public election or to carry on, directly or indirectly, any voter registration drives. Any income earned by 
the Corporation after payment of reasonable expenses, debt and establishing a reserve shall accrue to 
the benefit of the City. 

The City shall, at all times, have an unrestricted right to receive any income earned by the 
Corporat ion, exclusive of amounts needed to cover reasonable expenditures and reasonable reserves for 
future act ivities . No part of the Corporation's income shall inure to the benefit of any private interests. 

1f the Board determines by resolution that the purposes for which the Corporation was formed 
have been substantially met and all debts and obligations incurred by the Corporation have been fully 
paid, the Board sha ll execute a certificate of dissolution whir:h states those facts and declares the 
Corporation dissolved in accordance with the requirements of Section 394.026 of the Texas Local 
Government Code, or with appl icable law then in existence. In the event of dissolution or liquidation of 
the Corporation, all assets will be turned over to the City, unless the City shall otherwise direct. 

ARTICLE XII 

If the Corporation is a private foundation within the meaning of Section 509(a) of the Code, the 
Corporation: (a) shall distribute its income for each taxable year at such time and in such manner as not 
to become subject to the tax on undistributed income imposed by Section 4942 of the Code; (b) shall not 
engage in any act of self-dealing as defined in Section 494 ~(d) of the Code; (c) shall not retain any excess 
business holdings as defined in Section 4943(c) of the Code; (d) shall not make any investments in such 
manner as to subject it to tax under Section 4944 of the Code: and (e) shall not make any taxable 
expenditures as defined in Section 4945(d) of the Code. 

-3-
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THE STATE OF TEXAS § 

COUNTY OF TRAVIS § 

BEFORE ME, the undersigned authortty, on th is day personally appeared Michael J. Heitz, known 
to me to be the person whose name is subscribed to the foregoing instrument and acknowledged to me 
that he executed the same for the purposes and consideration therein express_ed.. · ~ 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the )k_1(jy of V21!7J . , 199j?_) 

My Commissi T'f_=:~~-· ... ~ ..... • ..• __ s: YOLANDA P. CALLIS 
MY COMMJ SSION EXPIRES 

\~:, .... ,~/ Dflcam~r 16, 19QB .... rr, .... . 

THE STATE OF TEXAS 

COUNTY OF TRAVIS 

§ 

§ 

Lt/u/LL\ dk 0 {];iiuJ 
Notary'Public in and for 
The State of Texas 

BEFORE ME, the undersigned authortty, on this day personally appeared Gregory L. Smith, known 
to me to be the person whose name is subscribed to the foregoing instrument and acknowledged to me 
that he executed the same for the purposes and consideration therein expre~sed. . ~ 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this the ~~y ot--:f')tz) · , 199_4/'5 

My Commi 

December 16, 1998 

THE STATE OF TEXAS 

COUNTY OF TRAVIS 

\~ffoll(~ Q ~~!~ 
·~ ta'fy Publ ic 1n and for 
!The State of Texas 

§ 

§ 

BEFORE ME, the undersigned authority, on this day personally appeared Nathan R. Schneider, 
known to me to be the person whose name is subscribed to the foregoing instrument and acknowledged 
to me that he executed the same for the purposes and consideration therein e~~essed. 

1 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, thisthe~day of~· 199_. 

My Commission Expires: 

r \go0959\&us t70\67000',atts.lnc -5-

~~-~ 
Notary Public 1n and fo 
The State of Texas 
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Amendment No. 9 
to 

Contract No. NA080000157 
for 

Millennium Youth Entertainment Complex Operations 
between 

LMI-HHI, Ltd. 
dba Millennium Youth Entertainment Complex 

and the 
City of Austin 

1.0 The Contract is hereby amended as follows: Change the vendor name and tax 10 change 
as requested and documented by the vendor. This change was the result of a merger. 

From To 

Vendor 
LMI-HHI, Ltd. 

Name 
dba Millennium Youth Entertainment SMG 

Complex 

Vendor 
MIL7139750 Vf/;¢¢ ¢¢CJZ 1¢1/3 Code 

FEIN 

2.0 All other terms and conditions of the Contract remain unchanged and in full force and 
effect. 

BY THE SIGNATURE affixed below, this Amendment No. 9 is hereby incorporated into and 
made a part of the Contract. 

ftfL-~!2/ 
~ .. 

Corporate Contract Compliance Manager 
City of Austin, Purchasing Office 



BUS~SCO~QNAGBEEMENT 

This BUSINESS COMBINATION AGREEMENT (this "Agreement") is entered into as 
of March 13, 2000 (the "Effective Date") by and among LMI/SCM, LTD., a Texas limited 
partnership ('•LMI/SCM"), SCM Holdings, Inc., a Texas corporation (",SCM"), HHIILMI 
FLORIDA, INC., a Florida corporation ("HHr'), DECOMA INVESTMENT INC., fil, a Texas 
corporation ("Dil") (LMI/SCM, SCM, HHI, and DII are sometimes hereinafter collectively 
referred to as the "LMI Ownen"), SMGILMI, L.L.C., a Delaware limited liability company 
("SMGILMI"), and SMG, a Pennsylvania general partnership ("SMG" and SMG/LMI are 
sometimes herein collectively referred to as "Buyers"). 

WITNESSETH; 

WHEREAS, the LMI Owners are the partners of LMIIHHI, LTD., a Texas limited 
partnership ("LMI"), with LMI/SCM owning a forty-nine and one-half of one percent (49.5%) 
limited partnership interest in LMI, SCM owning a one-half of one percent (0.5%) general 
partnership interest in LMI, HHI owning a one-half of one percent (0.5%) general partnership 
interest in LMI, and DII owning a forty-nine and one-half of one percent (49.5%) limited 
partnership interest in LMI; and 

WHEREAS, LMI manages and operates the multi-purpose sports, entertainment, trade: 
show, convention, and other public assembly facilities set forth on Schedule 1 hereto (collectively, 
the "facilities" and singularly, a "facility"); and 

WHEREAS, Buyers and the LMI Owners by this Agreement wish to set forth the terms 
and conditions upon which Buyers agree to purchase from the LMI Owners and the LMI Owners 
agree to sell to Buyers one hundred percent (100%) of the partnership interests in LMI: 

NOW, THEREFORE, for and in consideration of the sum of Ten and No/100 Dollars 
($10.00) in hand paid and other good and valuable consideration to be paid hereunder and the 
murual benefits to be derived herefrom, the parties hereto hereby agree as follows: 

DEFINITIONS 

Except as otherwise set forth in this Agreement, initially capitalized terms used in this 
Agreement shall have the meanings set forth below: 

"Account" shall mean, as at any date of detennination, all "accounts" (as such term is 
defined in the UCC) of LMI or any LMI Subsidiary, including, without limitation, the unpaid 
portion of the obligation of a customer of LMI or an LMI Subsidiary in respect of the rendition 
of services by LMI or such LMI Subsidiary, as stated on the respective invoice of LMI or such 
LMI Subs.idiary, net of any credits, rebates, or offsets owed to such customer. 

"Adjustment Amount, shall mean the present value (discounted at the annual rate of ten 
percent [10%] over the initial term plus any guaranteed renewal term thereof) of-all base fee 



BUSINESS COMBINATION AGREEI\fENT 

by and among 

LMI/SCM, LTD., SCM HOLDINGS, INC., 
~FLORIDA, INC., and 

DECOMA INVESTMENT, INC., m, 
as the "LMI Owners" 

and 

SMG/LMI, L.L.C. and SMG, 
as the "Buyers" 



IN WITNESS WHEREOF I the parties hereto heteby execute this Agreement as of the day 

and year first written above. 

NOTICE: THE PARJ'IES TO THIS AGREEMENT HEREBY ACKNOWLEDGE 

AND AGREE THAT THIS AGREEMENT CONTAINS INDEMNIFICATION 

OBLIGATIONS, ASSUMPTIONS OF LIABILI'l'Y AND RELEASES, IN ARTICLES VII 

ANDVIIT. 

The LMI Owners~ ;· 

LMI/SCM, LTD., a Texas limited vartnership 

By: 

By:~~--~------------­
William. M. McGee, President 

SCMHO~GS, 

By::~~~~,~~~~~==~~ 
William M. McGee, President 

HHI/LMI FLORIDA, INC., a Florida corporation 

By:. __________________________ __ 

Chris V. Branden, President 

DECOMA.INVESTMENTS, INC., DI, 
a Texas corporation 

By: _____________ _ 

Chris V, Brand. en, President 



IN WITNESS WHEREOF, the parties hereto hereby execut~ thi$ Agreement as of the day 
and year titst written above. 

NOTICE: THE PARTIES TO THIS AGRE~ HEREBY ACKNOWLEDGE . 
NW AGREE THAT TIDS AGREEMENT CONTAINS INDEMNIFICATION 
OBLIGATIONS, ASSUMPTIONS OF LIABILITY AND RELEASES, IN ARTICLES VII 
ANDVIll. 

Tb~ LMI Owners: 

LMI/SCM, LTD., a Texas limited partnership 

By: SCM Sports & Entertainment Company, Inc., 
a, Texas corporation, its general partner 

By:·----------~------------
William M. McGee, President 

SCM HOLDINGS, INC., a Texas corporation 

By: ____________ _ 

William M. McGee, President 

~ FLOJZZ? Florida corporation 

Chris V. Branden, President 
VltJ-. 

DECOMA.INVESTMENTS, INC., ill, 

aT~ co?!tio} / / 
By: ,1/{/ 

Chris V. Branden, President 



THE BUYERS: 

SMG: 

SMG, a Penrtsylvania general partnership 

By:___.:~..:....·....::;LAJ....=.=.:~==-=.~----
Title: President ~ 

SMGILMI, L.L.C., a Delaware limited liability company 

By: SMG, its sole member 

B~ ~·~ 
Title: "Presidetlt 



AMENDMENT TO FACILITY MANAGEMENT AGREEMENT 

THIS AMENDMENT TO FACILITY MANAGEMENT AGREEMENT (this 
"Amendment") is effective as of May 10, 2013, by and between AUSTfN-ROSEWOOD 
COMMUNITY DEVELOPMENT CORPORATION ("CORPORATION"), and SMG, a 
Pennsylvania general partnership ("SMG'"). 

BACKGROUND 

CORPORATION and SMG are parties to that certain Facility Management Agreement 
effective as of October 1, 2009, (the "Management Agreement"), whereby SMG has been 
retained by CORPORATION to, among other things, manage, operate and promote the 
Millennium Youth Entertainment Complex (the "Facility") on the terms provided therein. 

As the Management Agreement provides for extensions or renewals thereof, the parties 
desire to extend the term of the Management Agreement for an additional five year extension, on 
the terms and conditions contained in this Amendment. Unless otherwise defined in this 
Amendment, capitalized terms used in this Amendment shall have the meanings ascribed to them 
in the Management Agreement. 

NOW, THEREFORE, in consideration of the mutual premises, covenants and 
agreements herein contained, the parties hereto, intending to be legally bound, hereby agree as 
follows: 

1. Amendment to Management Agreement. Per Section 2.3 of the Management 
Agreement, the term is hereby extended for an additional five year period, commencing October 
1, 2014 and ending on September 30,2019. 

2. Effect of Amendment. Except as amended in paragraph 1 hereof, the 
Management Agreement and all terms and conditions thereof shall remain unaltered and in full 
force and effect and are hereby ratified and confirmed in all respects, as hereinabove amended. 
Any reference in the Management Agreement or in any instrument, document or consideration 
executed or delivered pursuant to the Management Agreement to "this Agreement", "hereof", 
"hereto", and "hereunder·· and similar references thereto shall be deemed and construed to be a 
reference to the Management Agreement, as amended by this Amendment. 

3. Governing Law. This Amendment will be governed by and construed in 
accordance with the internal laws of the State of Texas, without giving effect to otherwise 
applicable principles of conflicts of law. 

4. Counterparts. This Amendment may be executed in any number of counterparts, 
each of which will be deemed to be an original and all of which, when taken together, will be 
deemed to constitute but one and the same agreement. Delivery of a copy of this Amendment 
bearing an original signature by facsimilt: trdnsmission or by electronic mail in ''portable 
document fom1at" shall have the same effect as physical delivery of the paper document bearing 
the original signature. 



5. Power and Authority. Each party hereby represents and warrants to the other that 
each has full legal right, power and authority to enter this Amendment and to perform its 
respective obligations hereunder. 

fN WITNESS WHEREOF, this Amendment has been duly executed by the parties hereto 
and is etiective as of the day and year first above ·written. 

AUSTIN-ROSEWOOD COMMUNITY 
DEVELOPMENT CORPORATION 

By: c£Jk~~ 
Sara Hensley 
President, Austin-Rosewood Community 
Development Corporation 

~~(t~ 
By: _/A~~.~ 
NameV.Iohn F Burns 
Title: Chief Financial Officer 



AMENDMENT TO FACILITY MANAGEMENT AGREEMENT 

TWS A.MENDI\1ENT TO FACILITY MANAGEMENT AGREEMENT (this 
"Amendment") is effective as of January 31, 2012, by and between AUSTIN-ROSEWOOD 
COlvlMUNITY DEVELOPMENT CORPORATION ("CORPORATION"), and SMG, a 
Perutsylvania general partnership ("SMG"). 

BACKGROUND 

CORPORATION and SMG are parties to that certain Facility Management Agreement 
effective as of October I, 2009, (the "Management Agreement''), whereby SMG has been 
retained by CORPORATION to, among other things, manage, operate and promote the 
Millennium Youth Entertainment Complex (the "Facility") on the terms provided therein. 

As the Management Agreement provides for extensions or renewals thereof, the parties 
desire to extend the term of the Management Agreement for another two year extension, on the 
terms and conditions contained in this Amendment Unless otherwise detined in this 
Amendment, capitalized terms used in this Amendment shall have the meanings ascribed to them 
in the Management Agreement. 

NOW, THEREFORE, in consideration of the mutual premises, covenants and 
agreements herein contained, the parties hereto, intending to be legally bound, hereby agree as 
follows: 

1. Amendment to Management Agreement Per Section 2.3 of the Management 
Agreement, the term is hereby extended for an additional two year period, commencing October 
1, 2012 and ending on September 30,2014. 

2. Effect of Amendment. Except as amended in paragraph l hereof, the 
Management Agreement and all tellllS and conditions thereof shall remain unaltered and in full 
force and effect and are hereby ratified and confirmed in all respects, as hereinabove amended. 
Any reference in the Management Agreement or in any instrument, document or consideration 
executed or delivered pursuant to the Management Agreement to "this Agreement", "hereof', 
"hereto", and "hereunder" and similar references thereto shall be deemed and construed to be a 
reference to the Management Agreement, as amended by this Amendment. 

3. Governing Law. This Amendment will be governed by and construed in 
accordance with the internal laws of the State of Texas, without giving effect to otherwise 
applicable principles of conflicts of law. 

4. Counterparts. Tlus Amendment may be executed in any number of counterparts. 
each of which will be deemed to be an original and all of which, when taken together, will be 
deemed to constitute but one and the same agreement. Delivery of a copy of this Amendment 
bearing an original signature by facsimile transmission or by electronic mail in "portable 
docwnent fonnat" shall have the same effect ns physical delivery of the paper document bearing 
the original signature. 



" . .( · ~ 

5. Power and Authority. Each party hereby represents and warrants to the other that 
each has full legal right, power and authority to enter this Amendment and to perfonn its 
respective obligations hereunder. 

IN WITNESS WHEREOF, this Amendment has been duly executed by the parties hereto 
and is effective as of the day and year first above written. 

AUSTIN-ROSEWOOD COMMUNITY 
DEVELOPMENT CORPORATION 

·- I .r · 
.\. i i .I • 

B 1 /'"~Jl -· Y: · v.r--.. a•.< , .v> 
Sara Hensley ~ ,'} 
President, Austin-Rosewood Community 
Development Corporation 

Date: W / f f / /2--· 
--------~~Ti-+•~----

SMG 

By:_ '(}-~~. ~~ 
Name: ___ --..,..,..--..-.....-----
Title: JOhri F. BUn~. 

Chief financial Jl ncer 
Date: (L_L~- \_ "1...- __ _ ·-- ·---· 



WORLOW!OE ENTERTAINMEtH AND 

CONVENTION VENUE MANAGEMENT 

February 29, 2012 

Sara Hensley 

Authorized Representative 

ARC DC 

200 South lamar 

Austin, TX 78704 

Dear Sara, 

HARRY CANN 
Senior Reqfonal Vk:e President 

; P: 610.729.7921 
C: 215.285.1594 

' F: 610.729.1596 
hcann@smqworld.com 

300 F'our F'alls Corporate Center 

300 Conshohocken State Road 

i West Conshohocken, PA 19428 
www.smqworld.com 

As the Manager for the Millennium Youth Entertainment Complex (MYEC) for the ARCDC, attached is 

the FY 2013 MYEC budget. The submitted 2013 budget will remain at the previous $663,000 that has 

been approved by the City of Austin Council in recent years. 

Thank you. 

Sincerely, 

Harry Cann 

Senior Regional Vice President 

SMG Authorized Representative 

Cc: Angela Means, ARCDC 

Vanessa Silas, SMG - MYEC 



Millennium Youth Entertainment Complex 

Proposed Annual Operating Budget Fiscal Year 2013 

Distribution 

A R CDC BOARD 

SMG/ MYEC 

February 29,2012 

2013 Budget 

Presented By: 

Vanessa M. Silas, General Manager 

Thuy Duong, Finance Manager 

Jon Daich, Regional Finance Director 

1156 Hargrave Austin, Texas 78702 PH (512 472-6932 FAX (512) 478-4193 

www.myec.net 



Millennium Youth Entertainment Complex Page 1-2 
Budget FYE 9/30/2013 

REVENUE-UNRESTRICTED 

Bowling Lane and shoe rental $ 59,312 
Special Events $ 14,000 

Skating Fees and skate rental $ 87,145 
Special Events $ 23,640 

Movie Tickets $ 6,750 
Special Events $ 17,788 

Arcade Game comissions $ 25,000 
Special Events $ 3,390 

East Room Special Events $ 5,588 
Admission Fees $ 450 

Others Birthday parties $ 8,559 
Facility Rental Fees $ 50,000 
Misc. Income $ 1,000 
Advertising $ 1,000 

Food & Beverage Sales $ 91,501 
Special Events $ 29,266 

Total Unrestricted Revenues $ 424,389 

*REVENUE RESTRICTED 

COA City Council Prior Approvals(2010-11-12) $ 663,000 
Recommended Additional Contribution by ARCDC $ 15,607 
Total ARCDC Board Approva1(2011-2012) $ 678,607 

TOTAL OPERATING REVENUES $ 1 '102,996 

*Not inclusive of Capital Expenditure Funding (Facility Improvements) 
* SMG, Authorized Representative, confirmed $663,000 



EXPENSES 

Bowling $ 80,816 

Skating $ 57,300 

Movie $ 22,066 

Arcade $ 3,000 

East Room $ 500 

Others $ 7,500 

Food & Beverage $ 134,792 

Administrative $ 797,022 

OPERATING TOTAL EXPENSES $ 1 '102,996 

OPERATING PROFIT/(LOSS) $ (0) 



Millennium Youth Entertainment Complex Page 3-7 

Budget FYE 9/30/2013 

Bowling 

Revenues: 

Lane Rental $ 49,000 

Shoe Rental $ 10,312 

Bowling Special Events $ 14,000 

Total Bowling Revenues $ 73,312 

Expenses: 

Salaries-FIT $ 33,145 

Salaries-PIT $ 18,300 

Contract Labor $ 10,920 

Benefits $ 13,451 

Benefits 401 K 

Supplies & Purchases $ 2,500 

Equipment Repair/Maintenance $ 2,500 

Total Bowling Expenses $ 80,816 

Net Bowling Income(Loss) $ (7,504) 

Skating 

Revenues: 

Session Fees $ 82,000 

Skate Rental $ 5,145 

Skating Special Events $ 23,640 

Total Skating Revenues $ 110,785 

Expenses: 

Salaries-FIT $ 29,451 

Salaries-PIT $ 10,938 

Benefits $ 12,719 

Benefits 401 K 

Supplies & Purchases $ 1,992 

Equipment Rental s 

Contract Pay $ 1,200 

Equipment Repair/Maintenance $ 1,000 



Total Skating Expenses $ 57,300 

Net Skating Income $ 53,485 

Theater 

Revenues: 

Ticket Revenue $ 6,750 

Theater Special Events $ 17,788 

Total Theater Revenues $ 24,538 

Expenses: 

Salaries-FIT $ 9,358 

Benefits $ 2,997 

Supplies & Purchases $ 700 

Film Rental $ 5,000 

Film Booking A gent $ 1,800 

Film A dvertising $ 210 

Equipment Repair/Maintenance $ 500 

Shipping $ 1,500 

Total Expenses $ 22,066 

Net Theater Income(Loss) $ 2,472 

Soft Play/East Room 

Revenues: 

Soft Play A dmission Fees $ 450 

East Room Special Events $ 5,588 

Total Revenues $ 6,038 

Expenses: 

Equipment Repair/Maintenance $ 500 

Total Expenses $ 500 

Net East Room Income $ 5,538 

Arcade 

Revenues: 

Arcade Game Commissions $ 25,000 



A rcade Special Events $ 3,390 

Total Arcade Revenues $ 28,390 

Expenses: 

A rcade Labor $ 
Benefits $ 
A rcade Purchase-A mu.Tax $ 3,000 

Total A rcade Expenses $ 3,000 

Net Arcade Income $ 25,390 

Food & Beverage 

Revenue: 

F&B Sales $ 87,255 

Vending Machine Revenue(Coke) $ 3,687 

F&B Discount $ 
F&B Special Events $ 29,266 

Vending Machine(MYEC) $ 559 

Total F&B Revenues $ 120,767 

Expenses: 

Salaries-FIT $ 22,598 

Salaries-PIT $ 27,475 

Benefits $ 8,822 

F & B Purchases $ 40,662 

Contract Labor $ 19,255 

Food Purchase, Special events $ 6,927 

Kitchen Cleaning Supplies $ 5,353 

Equipment Rental $ 200 

Equipment Repair/Maintenance $ 3,500 

Total F & B Expenses $ 134,792 

Net Food & Beverage Income(Loss) $ (14,025) 

Other Income Sources 

Revenue: 

B-Day Party A dmin. Fee $ 8,559 

A dvertising $ 1,000 



Special Events Services $ 50,000 

Mise Income $ 1,000 

Total Other Revenues $ 60,559 

Expenses: 

Other Special Events Expense $ 1,000 

Birthday Party Supplies $ 6,500 

Birthday Party T Shirts 

Total Expenses $ 7,500 

Net Other Income $ 53,059 

Operating Profit/Loss $ 118,415 

Revenue Total $ 424,389 

Administrative Expenses 

Admin-Salaries - Full Time $ 342,065 

Admin-Salaries - Part Time $ 19,084 

Admin-Benefits $ 89,243 

Admin-Benefits 40 I (K) $ 8,500 

A-Auto Allowance $ 5,050 

A-Employee Recuitment $ 250 

A-Employee Training $ 1,500 

A-Temporary Help $ 1,200 

A-Entertainment $ 250 

A-Travel /Mileage Expense/Reimb. $ 4,000 

A-Management Fees $ 100,000 

A-Legal Fees $ 2,000 

A-Other Professional Fees $ 500 

A-Contractor Fees $ 
A-Payroll Processing Fees $ 1,878 

A-Audit Fees $ 7,000 

A -Fum/Fixture-Non Capital $ 1,000 

A-Office Equip-Non Capital $ 600 

A-Computer Equip-Non Capital $ 1,500 

A-Computer Software-NonCapital $ 1,000 

A-Computer Maintenance $ 6,000 

A-Cellular Telephone $ 2,244 

A-Internet Access $ 2,500 

A-Telephone Repair/Maintenance $ 400 

A-Printing & Stationery $ 264 



A-Office Supplies $ 5,751 

A-Data Communications Costs $ 500 

A-Postage $ 500 

A-Delivery & Freight $ 1,800 

A-Office/storage Rental Equipment $ 8,000 

Marketing Research $ 150 

A-A dvertising-Expense $ 30,000 

A-Web Page Costs $ 1,200 

A-Marketing Misc. $ 75 

A-Brochures & Printed Mtrls. $ 4,500 

A-Equipment Repair/Maintenance $ 1,500 

A-Insurance- Liability $ 15,000 

A-Insurance - Property $ 14,335 

A-Insurance- Workers' Comp $ 18,000 

A -Subscriptions/Lie. $ 800 

A-Memberships & Dues $ 1,500 

A -Conference Registration $ 500 

A-Bank Service Charges $ 6,812 

A-Client Gifts & Cards $ 100 

A-Electrical $ 974 

A-Hardware $ 100 

A-Housekeeping Bulbs/Filters $ 4,600 

A -Housekeeping Supplies/Paper $ 9,000 

A-Janitorial Services $ 350 

A-HVA C $ 7,500 

A-Painting & Decorating $ 1,000 

A-Plumbing $ 1,000 

A-Uniforms $ 1,000 

A-Security Equipment $ 200 

A-First A id Supplies/Equipment $ 1,000 

A-A ttractions Maintenance $ 15,000 

A-Fire A larm System $ 5,331 

A-Marquee $ 500 

A-Pest Control $ 1,200 

A-Radios $ 300 

A-Security $ 8,652 

A-Refuse Removal $ 3,864 

A-Landscaping $ 20,000 

A-Generator $ 1,200 

A-Computer System Contracts $ 5,200 

Total Administrative Expenses $ 797,022 

Net lncome/(Loss) $ (678,607) 



Millennium Youth Entertainment Complex 

2013 Activities Fee Schedule,excluding Sales tax 

MYEC Bowling 200 
Prices per Person Line Item 

2013 
$ 3.50 Bowl Adult 

$ 2.50 Bowl Child 
$ 0.50 Bowl Shoe Rental 

$ 1.99 Friday Family Bowl 

$ 1.00 Friday Family Shoe 

$ 4.50 Weekend Adult Bowl 

$ 3.50 Weekend Child Bowl 

$ 0.50 Weekend Bowl Shoe 

$ 2.75 Group Bowl 10-75 

$ 2.50 Group Bowl 75 + 

$ 2.25 Group 2nd Game 

East End Arena 

Prices per Person Line Item 
2013 

$ 0.99 Skate observer 
$ 4.00 Skate Adult 
$ 3.50 Skate Child 

$ 0.50 Skate Rental 

$ 3.00 Friday Family Skate 

$ 3.50 Skate Group 10-75 

$ 3.00 Skate group 75+ 

MYEC Birthdays 

Prices per Person Line Item 
2013 

$ 9.50 Millennium B-da_y Pa� 

$ 13.00 Grand Millennium party 

MYEC Moive Ticket Admission 

Prices per Person Line Item 
2013 

$ 6.00 Adult Admission 

$ 4.00 Child Admission 

Page8 

* Food & Beverage prices may variable increasing depending on 
food vendors' cost. 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Bowling 

Revenues: 

Lane Rental $ 49,000 
Shoe Rental $ 10,312 

Bowling Special Events $ 14,000 

Total Bowling Revenues $ 73,312 

Expenses: 

Salaries-FIT $ 33,145 
Salaries-PIT $ 18,300 
Contract Labor $ 10,920 
Benefits $ 13,451 
Benefits 401 K $ 
Supplies & Purchases $ 2,500 
Equipment Repair/Maintenance $ 2,500 

Total Bowling Expenses $ 80,816 

Net Bowling lncome(Loss) $ (7,504) 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Skating 

Revenues: 

Session Fees $ 82,000 
Skate Rental $ 5,145 
Skating Special Events $ 23,640 

Total Skating Revenues $ 110,785 

Expenses: 

Salaries-FIT $ 29,451 
Salaries-PIT $ 10,938 
Benefits $ 12,719 
Benefits 401K $ 
Supplies & Purchases $ 1,992 
Equipment Rental $ 
Contract Pay $ 1,200 
Equipment Repair/Maintenam $ 1,000 

Total Skating Expenses $ 57,300 

Net Skating Income $ 53,485 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Theater 

Revenues: 

Ticket Revenue $ 
Theater Special Events $ 

Total Theater Revenues $ 

Expenses: 

Salaries-FIT $ 
Benefits $ 
Supplies & Purchases $ 
Film Rental $ 
Film Booking Agent $ 
Film Advertising $ 
Equipment Repair/Maintenance $ 
Shipping $ 

Total Expenses $ 

Net Theater lncome(Loss) $ 

6,750 
17,788 

24,538 

9,358 
2,997 

700 
5,000 
1,800 

210 
500 

1,500 

22,066 

2,472 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Arcade 

Revenues: 

Arcade Game Commissions $ 25,000 
Arcade Special Events $ 3,390 

Total Arcade Revenues $ 28,390 

Expenses: 

Arcade Labor $ 
Benefits $ 
Arcade Purchase-Amu.Tax $ 3,000 

Total Arcade Expenses $ 3,000 

Net Arcade Income $ 25,390 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Soft Play/East Room 

Revenues: 

Soft Play A dmission Fees $ 450 

East Room Special Events $ 5,588 

Total Revenues $ 6,038 

Expenses: 

Equipment Repair/Maintenance $ 500 

Total Expenses $ 500 

Net East Room Income $ 5,538 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Other Income Sources 

Revenue: 

B-Day Party Admin. Fee $ 8,559 
Advertising $ 1,000 
Special Events Services $ 50,000 
Mise Income $ 1,000 

Total Other Revenues $ 60,559 

Expenses: 

Other Special Events Expense $ 1,000 
Birthday Party Supplies $ 6,500 
Birthday Party T Shirts $ 

Total Expenses $ 7,500 

Net Other Income $ 53,059 



Millennium Youth Entertainment Complex 

Budget FYE 9/30/2013 

Food & Beverage 

Revenue: 

F&B Sales $ 87,255 

Vending Machine Revenue(Coke) $ 3,687 

F &B Discount $ 

F&B Special Events $ 29,266 

Vending Machine(MYEC) $ 559 

Total F&B Revenues $ 120,767 

Expenses: 

Salaries-Frf $ 22,598 

Salaries-PIT $ 27,475 

Benefits $ 8,822 

F & B Purchases $ 40,662 

Contract Labor $ 19,255 

Food Purchase, Special events $ 6,927 

Kitchen Cleaning Supplies $ 5,353 

Equipment Rental $ 200 

Equipment Repair/Maintenance $ 3,500 

Total F & B Expenses $ 134,792 

Net Food & Beverage Income(Loss) $ (14,025) 



Millennium Youth Entertainment Complex 
Budget FYE 9/30/2013 

Administrative Exeenses 
Admin-Salaries - Full Time $ 342,065 

Admin-Salaries - Part Time $ 19,084 

Admin-Benefits $ 89,243 

Admin-Benefits 40l(K) $ 8,500 

A-Auto Allowance $ 5,050 

A-Employee Recuitment $ 250 

A-Employee Training $ 1,500 

A-Temporary Help $ 1,200 

A-Entertainment $ 250 

A-Travel !Mileage Expense/Reimb. $ 4,000 

A-Management Fees $ 100,000 

A-Legal Fees $ 2,000 

A-Other Professional Fees $ 500 

A-Contractor Fees $ 
A-Payroll Processing Fees $ 1,878 

A-Audit Fees $ 7,000 

A-Fum/Fixture-Non Capital $ 1,000 

A-Office Equip-Non Capital $ 600 

A-Computer Equip-Non Capital $ 1,500 

A-Computer Software-NonCapital $ 1,000 

A-Computer Maintenance $ 6,000 

A-Cellular Telephone $ 2,244 

A-Internet Access $ 2,500 

A-Telephone Repair/Maintenance $ 400 

A-Printing & Stationery $ 264 

A-Office Supplies $ 5,751 

A-Data Communications Costs $ 500 

A-Postage $ 500 

A-Delivery & Freight $ 1,800 

A-Office/storage Rental Equipment $ 8,000 

Marketing Research $ 150 

A-Advertising-Expense $ 30,000 

A-Web Page Costs $ 1,200 

A-Marketing Misc. $ 75 

A-Brochures & Printed Mtrls. s 4,500 

A-Equipment Repair/Maintenance $ 1,500 

A-Insurance- Liability s 15,000 

A-Insurance - Property $ 14,335 

A-Insmance- Workers' Comp $ !8,000 

A-Subscriptions/Lie. $ 800 

A-Memberships & Dues $ 1,500 

A-Conference Registration $ 500 

A-Bank Service Charges $ 6,812 

A-Client Gifts & Cards $ 100 

A-Electrical s 974 

A-Hardware s 100 

A-Housekeeping Bulbs/Filters $ 4,600 

A-HoLL�ekeeping Supplies/Paper $ 9,000 



A-Janitorial Services $ 350 

A-HVAC $ 7,500 

A-Painting & Decorating $ 1,000 

A-Plumbing $ 1,000 

A-Uniforms $ 1,000 

A-Security Equipment s 200 

A-First Aid Supplies/Equipment s 1,000 

A-Attractions Maintenance $ 15,000 

A-Fire Alarm System $ 5,331 

A-Marquee $ 500 

A-Pest Control $ 1,200 

A-Radios $ 300 

A-Security $ 8,652 

A-Refuse Removal $ 3,864 

A-Landscaping $ 20,000 

A-Generator $ 1,200 

A-Computer System Contracts $ 5,200 

Total Administrative Expenses $ 797,022 
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FACILlTY MANAGEMENT AGREEMENT 
SECOND EXTENSION AND RESTATEMENT 

THIS FACILITY MANAGEMENT AGREEMENT ("Agreement") extension as 
amended is effective October I, 2009, by and between SMG, a Pennsylvania general partnership 
("Manager"), and AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT 
CORPORATION, a Texas local government non-profit corporation ("Corporation"). 

This is the second extension of the pre-existing facility management agreement (attached 
hereto as Exhibit A), which is amended in its entirety by the provisions hereof. The pre-existing 
fac ility management agreement at Exhibit A remains in effect ("Pre-Existing Agreement"); 
provided, however that the parties desire to amend the Pre-Existing Agreement so that it extends 
through to the end of the current Fiscal Year, September 30, 2009, as set forth below. 

RECITALS 

The City of Austin ("City") owns a 4.978 acre tract of land in Austin, Texas. On 
November 16, 1995, the Ci ty Council adopted a resolution approving the creation of the 
Corporation under Subchapter 0 of Chapter 431, Texas Transportation Code, for the purpose, 
among others, of developing the tract of land. 

In 1996, the City entered into a Financing Agreement ("Financing Agreement") with 
Corporation requiring Corporation to construct on such land the Central City Entertainment 
Center, later renamed the Mil lennium Youth Entertainment Complex, a public fam ily-oriented 
entertainment center for youth, which complex with all facilities, machinery, attachments, and 
appurtenances now or hereafter attaching thereto, is hereafter referred to as the "Facility." 
Section 4.3 of the Financing Agreement, creating certain affirmative covenants from the 
Corporation to the City, is attached as Exhibit Band is hereby made a part of this Agreement. 

The mission of the Facility was determ ined by the Austin community and contirmed 
through the City of Austin Council appointed committee, The Central City Entertainment Center 
Committee. The mission, as recorded, is to provide a safe, secure, and comfortable env ironment 
(free from drugs, gangs, crime, and violence) where fam ilies can enjoy a wide range of 
affordable, high quality recreational and entertainment activities and attractions ("Mission"). 

The Faci li ty is a 55,000 square foot facility. Entertainment and recreational activities and 
attractions are represented in the following activity centers: 16 lanes of Bowling, a roller skating 
(entertainment) arena, a video arcade, !54 seat movie theater, and a food court. These cost 
centers are represented in the annual facil ity budget described below. 

It is Corporation's intention that the Facil ity shall be operated in a professional manner 
within the Mission, while attempting to maximize the uti lization of and revenues produced by 
the Faci lity for the benefit of Corporation and Attempting to minimize, to the extent reasonable 
and practicable, the net cost to Corporation. 



In 1996, the City issued RFP No. KM96300004, requesting proposals for Facility 
management. The City issued two RFP addenda. 

Corporation, after reviewing proposals received from private entities for pre-opening 
consulting and planning services and for post-opening Facility management services, selected 
LMI/HHI, L TO., d/b/a/ LEISURE MANAGEMENT INTERNATIONAL, a Texas limited 
partnership, as the best qualified party to provide such services for the Facility. Corporation and 
LMI signed the initial Facility Management Agreement effective March 5, 1997, for a five year 
term, with the option for up to three five-year extensions. 

In 1999, the Corporation and Manager signed agreement Amendment 3, extend ing the 
Facility pre-opening date. 

In 2000, LMIIHHI, LTD., d/b/a/ LEIS URE MANAGEMENT INTERNATIONAL, a 
Texas limited partnership, merged with SMG. The merger assigned, with the consent of the 
City, LMI's role as manager to Manager. 

ln 2004, the Corporation and Manager signed agreement Amendment 4, which included 
the exercise of an extension option effective June 18, 2004 to June 17, 2009, with two remaining 
five-year options. 

The Manager holds itse lf out as an organization whose principals have substantial 
experience and expertise in the management, operation, and marketing of public assembly 
faci lities. 

Corporation has determined to grant to the Manager, and the Manager has agreed to 
accept, the authority and responsibility to manage, operate, and market the Facility in accordance 
with the terms of this Agreement, wh ich, as indicated above, is intended to amend in its entirety 
the Pre-Existing Agreement. 

ARTICLE I 

DEFINITIONS 

The followi ng words shall, unless the context otherwise requires, have the meanings 
ascribed to them below. 

I. "Affi liate" of a specified person means a person that directly, or indirectly, 
through one or more intermediaries, controls, or is controlled by, or is under common control 
with, the specified person. 

2. "Advertising" means all announcements, acknowledgements, banners, signs, 
showbills, promotional materials, handouts, and promotional product sampling give-aways, and 
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other audio or visual commercial messages displayed, announced or otherwise presented in the 
Facility including, without limitation, video messages. 

3. "Agreement" means this Facility Management Agreement. 

4. "Authorized Representatives" means the indiv idual designated by each party 
pursuant to Section 2.4. 

5. "Base Operating Expense Amount" means the amount designated in each Budget 
as the "Base Operating Expense Amount" for the Fiscal Year in question. 

6. "Base Operating Revenue Amount" means the amount designated in the Budget 
as the " Base Operating Revenue Amount" for the Fiscal Year in question. 

7. " Budget" shall mean any budget to be prepared by Manager and approved by 
Corporation under the provisions of Article 4. 

8. "Capital Expenditures" means all expenditures in excess of One Thousand Dollars 
($ 1 ,000) for building additions, alterations, or improvements, and for purchases of additional or 
replacement fu rni ture, machinery, or eq uipment, the depreciable li fe of which, according to 
accepted accounting principles, is in excess of one (I) year and expenditures for maintenance or 
repairs which extend the useful li fe of the assets being maintained or repaired for a period in 
excess of one ( I) year. Each Capital Expenditures Budget shall set forth the anticipated Capital 
Expenditures to be made during the Fiscal Year to which the Budget relates and the five (5) and 
ten ( I 0) year Capital Expenditures forecast. 

9. "Commencement Date" means the date Corporation and Manager firs t entered 
into a faci lity management agreement for this Facility, March 5, 1997. 

I 0. "Corporation" means the Austin-Rosewood Community Development 
Corporation. 

I I. "Depository'' means tht! fi nancial institution in which Manager shall mai ntai n its 
b•tnk accounts for the fund s requ ired to be maintained under this Agreement. 

I 2. "Emergency Expenditure" means an unanticipated procurement necessary to 
preserve or protect the public health or safety of the City's residents. 

13. "Event(s)" means all activities and events which arc conducted at the Facility and 
scheduled by the Manager. 

14. "Faci lity" means the Millennium Youth Entertainment Comp lex. including all of 
the parking areas and garages appurtenant thereto. 

15. "Fiscal Year" means a twelve month period of time beginning on October I and 
ending on the immediately follow ing September 30. 
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16. "General Manager" means the chief operating officer of Manager at the Facility. 

17. "Governmental Enti ties" means the federal government, the State ofTexas, the 
City of Austin, or any county, municipality (or any entity created by a municipality), 
governmental, or quasi-governmenta l entities having jurisdiction or other authority over the 
Facil ity. 

18. "Management Fees" means the fees payable to Manager under Article 7. 

I 9. "Manager" means SMG. 

20. "Material Breach" shall have the meaning provide in Section I 0.1. 

21. "Material Contract'' shall be those contracts which (I) would require Corporation 
approval; (2) permit a similar user or promoter to utilize the Facility for more than twenty-five 
(25) event days in any Fiscal Year; or (3) have a term in excess of three (3) years (including 
renewal options exercisable by any party) and which may not be cancelled by Manager or 
Corporation without penalty or premium. 

22. "Operating Expenses" shall mean and include all expenditures by Manager in any 
specified period during the Term of this Agreement, within the authority or responsibi lity of the 
Manager under this Agreement, including, but not limited to, all payments made to obtain 
Operating Revenues; salaries, wages and benefits of personnel working at the Facility; contract 
labor; maintenance and repairs; utilities; telephone; telescreen and/or scoreboard operations; 
dues, memberships and subscri ptions; security; audit fees, legal fees directly related to the 
performance of this Agreement; other professional fees; fees paid to concessionaires or other 
subcontractors; refuse removal; cleaning; sales taxes; building supplies; ticket commissions; 
premiums for insurance maintained under Section 8.1; data processing; Advertising; marketing; 
public relations; pest control; travel, lodging and related out-of-pocket expenses and Facility 
related entertainment; office supplies; employment fees; freight and delivery; lease of 
equipment; Master Card, VISA, and other credit and debi t faci lities and telecheck fees and 
expenses; travel, lodging, and re lated out-of-pocket expenses of officers and directors of 
Manager properly allocable to the performance of Manager's obligations under this Agreement; 
all damages, losses, or expenses paid by Manager or its Authorized Representative as the result 
of any and all claims, demands, suits, causes of action, proceedings, judgments and liabilities, 
including reasonable attorneys fees incurred in litigation against Manager or its Authorized 
Representative under this Agreement; but excluding any Capital Expenditures, amortization, 
depreciation, and other non-cash charges and any losses, damages, or expenses suffered by 
Manager or its Authorized Representative as a result of (I) any uninsured neg I igent act or 
omission of Manager or its Authorized Representative; (2) any transaction from which Manager 
or its Authorized Representative derives an improper personal benefit; or (3) any willful Material 
Breach on the part of Manager. 

23. "Operating Fund" shall mean a fund maintained by Manager under Section 5.1. 
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24. "Operating Loss" shall mean the amount by which Operating Expenses for any 
specified fiscal period exceed the Operating Revenues for such fiscal period. 

25. "Operating Revenues" shal l mean all receipts (including, without limitat ion, seat 
user fees and surcharges), revenues, income, and cash received or collected, as determined on an 
accrual basis, by Manager (1) for the use of, operation, or admission to, the Facil ity or any 
portion thereof; (2) for the right to sell, or in respect of the sale of, any product or advertisement 
in the Facility including all rents, royalties, and concessions from tenants, concessionaires, and 
licensees; (3) from interest on or proceeds of investment of any accounts required to be 
maintai ned under Article 5; (4) for rental or use ofthe Facility equipment; or (5) as fees for 
services rendered at the Facility, including parking; but excluding, in all events, sums received or 
collected by Manager for and on behalf of and actually paid to a user of the Facility. 

26. "Operations Start Date" shal l mean the later of (1) the date of issuance of a fi nal 
and unconditional certificate of occupancy or other similar governmental permit or license for 
the entire Faci lity or (2) if requested by Corporation, the date of issuance of any temporary 
certi frcate of occupancy or similar governmental permit or license permitting an Event to be 
conducted at the Faci lity; or (3) the date the Facility actually opens to the public. 

27. "Term" shall mean the time period described in Section 2.3. 

ARTICLE 2 

fNTRODUCTION 

2. 1 Grant of Authoritv. Corporation hereby grants to Manager, and Manager hereby 
accepts, the exclusive right and obligation, in its own name, as an independent contractor and not 
as an agent of the Corporation, to provide those management services to Corporation as are set 
forth in this Agreement in connection with Manager's management, operation, and 
administration of the Faci lity and, in connection therewith, to perform or furnish or cause to be 
performed or furn ished, subject to the prov isions hereof, and subject to the availability of funds, 
all of such management services all upon the te rms and subject to the limitations of this 
Agreement. Manager and Corporation acknowledge and agree that Manager shall retain control 
of the Facility as the manager and operator thereof pursuant to th is Agreement, but that Manager 
may delegate certain specific and limited responsibilities related to the management and 
operation of the Facility to third parties, but sha ll retai n the exclusive authority and responsibil ity 
with respect to the management and operation of the Faci lity. 

2.2 Nature of Relationship. The parties agree that the on ly relationship created by 
th is Agreement is that between Corporation, as owner, and Manager, as an independent 
contractor, tbr certain management and operati ng services assigned to Manager by Corporation 
and that Manager is an independent contractor, not an agent, employee, joint venturer, or partner 
of Corporation. 
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2.3 Term. 

a. The term of this Agreement extension is three (3) years (October l, 2009 
to September 30, 2012), with the option for a two (2) year extension (October 1, 2012 to 
September 30,20 14), subject to the termination rights outlined in this Agreement. 

b. Prior to one hundred and eighty ( 180) days before the expiration of the 
three year term described in Section 2.3a. above, either party may call for renegotiation. 
Prior to one hundred and eighty (180) days before the end of the two year extension 
described in 2.3a., either party may call for renegotiation to extend the agreement. If the 
parties cannot, through good faith negotiations, reach agreement on the terms and 
conditions of an extension prior to one hundred and twenty ( 120) days before expiration, 
this Agreement shal l automatically term inate at the end of the then-current term. In no 
case may thi s Agreement be extended for more than three (3) five (5) year extensions, 
without City Council approval. 

2.4 Contract Adm inistration. Corporation hereby appoints the Corporation President 
and Manager hereby appoints SMG's Regional Vice President (or his or her designee in writing) 
as their respective Authorized Representatives, each of whom shall act as liaison and contact 
person between the parties in matters concerni ng the administration of this Agreement. Each 
party shall have the right to designate a substitute Authorized Representative by providing 
written notice to the other party. Except for budget matters, if either party desires to do any act 
hereunder which requ ires the other party's approval, such request shall be submitted in writing to 
the other party' s Authorized Representative. The Authorized Representative shall respond to 
such request within fifteen (15) days after submittal, failing which the request shall be deemed 
approved. Manager understands and acknowledges that only the Corporation's Authorized 
Representative shall be authorized to make and/or communicate decisions to the Corporation 
regard ing implementation of this Agreement, and Manager agrees to look exclusively to the 
Corporation for such input or information as Manager believes is necessary to carry out its duties 
under this Agreement. 

2.5 Authority Regarding Closure of Faci lity. The parties agree that, in the event 
Corporation determines that continued operation of the Facil ity or any portion of the Facility is 
not feasible, Corporation shall have the authority to close the Facility or portion ofthe Facility, 
and Manager agrees to cooperate with Corporation in performing all acts necessary to 
accomplish such closure. If a portion ofthe Facility is closed as a result ofthe Corporation's 
closure pursuant to the immediately preceding sentence and not as a result of either Force 
Majeure or a temporary closing of the part of the Facility resulting from seasonal booking of 
certain Events precluding the booking of other Events, the parties agree that Manager's 
Management Fee, as described in Section 7.1, shall not be adjusted unless at least one-third of 
the Facility's public space is closed for more than ninety (90) consecutive days, in which case 
Manager and Corporation agree to negotiate an equitable adjustment to the Management Fee for 
the remainder of the time period that such space is not open to the public. If the entire Facili ty is 
closed, Corporation shall pay Manager not later than ten (I 0) calendar days following such 
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closure the aggregate of (i) all Management Fees owed to Manager as of the date of closure; (ii) 
all expenses, if any, incurred by Manager and not reimbursed as of such date, to the extent 
otherwise reimbursable under this Agreement; and (i ii) a termination fee of seventy-five 
thousand dollars ($75,000.00). 

ARTICLE 3 

RESPONSIBILITIES OF MANAGER 

3.1 Standard of Care. Subject to the funding limitations set forth in this Agreement, 
Manager shall exercise its diligent, good faith efforts in managing and operating the Facility so 
as to minimize Operating Expenses and maximize Operating Revenues. Parties agree that 
Manager, in establishing and implementing its booking policies, may schedule not only those 
events that generate substantial direct revenue to the Facility, but also those events that produce 
less direct revenue but, in Manager's good faith judgment, generate either a significant 
economic, cultural, or other benefit to Corporation or otherwise serve the public interest; 
provided that Manager shall ensure the Facility is used for a public purpose that furthers the 
Facility's Mission, and not pel"lnit the Facil ity to be used without a reasonable charge for such 
use unless fees are specifically waived by a vote of City Council. 

3.2 Duty and Liability. Manager shall owe to Corporation a duty to perform its 
obligations under this Agreement and to conduct the management and operation of the Facility at 
all times with integrity and good faith and in a manner which is in the best interests of the 
Facility and Corporation and consistent with the terms of this Agreement. Manager shall not be 
liable, responsible, or accountable in damages or otherwise to Corporation for any act or 
omission that is within the scope of its au thority under this Agreement, except for (i) acts or 
omissions constituting negligence which are not covered by insurance; (ii) acts or omissions of 
Manager not in good faith or involving gross negligence, intentional misconduct, or knowing 
(i.e., conscious awareness) violation of law, (iii) any transaction from which Manager derives an 
improper personal benefit, or (iv) any willful Material Breach on the part of the Manager. 

3.3 Management Duties and Responsibilities. Subject to the limitations set forth in 
this Agreement, Manager, or person or persons designated by Manager, shall do the following 
(or cause the same to be performed) throughout the Term hereof after the Operations Start Date: 

a. Manage and operate the Facility and any facili ties ancillary thereto and 
contract for its use in a manner that will promote and further the purposes for which the 
Facility is to be constructed, as set forth in the Recitals to this Agreement; 

b. Negotiate, execute, and perform all contracts, use agreements, licenses, 
and other agreements (i) with persons who desire to schedule events, performances, 
telecasts, broadcasts, or other transmissions in, from, or to the Faci lity or who desire 
otherwise to use the Facility or any part thereof or (ii) that otherwise pertain to the use, 
operation, and occupancy of the Facility or any part thereof. 
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c. Coordinate (and participate in where necessary or applicable) all 
advertising, licensing, promotional activities, market ing, and public relations tbr or at the 
Facility, including an annual investment of$15,000 per year of this Agreement (pro-rated 
in any year this Agreement is in effect for less than a year) in marketing or other 
priorities, as identified and to be spent in a manner agreed to by Corporation and 
Manager. 

d. Negotiate, execute, and perform all contracts, use agreements, licenses, 
and other agreements (i) for the use of Advertising space in or about the Facility and all 
Advertising rights of whatever kind or nature related to the Facility or (ii) for the sale, 
promotion, marketing, and use of al l names, trademarks, trade names, logos, and similar 
intangible property relating to the Facility; 

e. Operate at and tbr the Facility the sale of food, beverages, souvenirs, 
novelties, and programs (either in house or through a concessionaire); 

f. Select, schedule, and coordinate the efforts of all parties involved in the 
operation of the Facil ity and establish and maintain consistent procedures for cost 
estimating and reporting, maintenance and payment of invoices, including preparation of 
Budgets and reports as contemplated by Article 4; 

g. Plan, coordinate, and administer operation of the Facility, inc luding the 
expansion of activities per Exhibit C, with in the constraints of the Budget described 
below, taking into account the input from the Corporation in the context of such Budget 
approval process; 

h. Continue to identify, select, and train the Facility's staff; 

i. Subject to the Budget, retain legal counsel in connection with the 
discharge of its duties hereunder and cause such counsel to coordinate with Corporation's 
legal department where necessary or appropriate; 

j. Coordinate the work of all parties performing work in connection with the 
operation ofthe Facility; 

k. Monitor actual and projected Operating Expenses, and advise Corporation 
of any projected or actual variances from the approved Budget(s) in monthly reports; 

I. Make prompt payments of the Operating Expenses from funds available 
for that purpose under Article 5; 

m. Furnish all services necessary to accomplish the foregoing requirements of 
this Section 3 .3; 

n. Perform such other consulting, administrative, or management services as 
reasonably requested by Corporation; 
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o. Devise and implement procedures reasonably designed to keep the Facility 
in good order and condition, subject to ordinary wear and tear, and maintain the Facility 
in such order and condition, per Section 3.9. 

p. Market the sale of seats within the arena portion of the facility; 

q. Prepare monthly and yeaHo-date management reports regarding the 
Facility operations by segment and by concession to assist Corporation in planning, 
budgeting, cost control, performance evaluation, and revenue enhancement. These 
reports shall include, but will not be limited to, the following: 

I. Patron attendance by use; 
2. Monthly and year-to-date reports of revenues and expenses as 

compared to Budget; 
3. Analyses of food and beverage concession and catering 

performance and income for the current period, year-to-date, and 
prior periods; 

4. Analyses of other concession/contractor performance and income; 
5. Analyses of event attendance and revenues on a per capita, 

average, and total basis; and 
6. Other statistical reports requested by Corporation. 

r. Implement and monitor comprehensive risk management and energy 
efficiency programs fo r the Facility; 

s. Use reasonable eftorts to comply with the Facility's MBE/WBE uti lization 
plan as approved by Corporation and described in City Resolution 20071108-127. Such 
plans shall be prepared jointly by Corporation and Manager; 

t. Maintain, for review by the Corporation upon reasonable notice, 
information as reasonably required by Corporation to satisfy Corporation's 
responsibi lities, incl uding information regarding injuries and unusual incidents at the 
Facility, and regarding security measures and safety programs (including 
recommendations for changes to the budget for such measures/programs) at the Facility; 

u. If Manager or any of its representatives at any time becomes aware of any 
condition that jeopardizes the public safety or the structural soundness or operational 
capabi lity of the Facility, the Manager shall promptly advise Corporation in writing, and 
shall include recommendations for remedial action and Corporation shall promptly accept 
(does not trigger obligation to fund) or reject such recommendations; and 

v. Summarize all media inqui ries to Corporation's authorized representative 
within 24 hours of interv iew, per Corporation format at Exhibit D. 
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3.4 Program Access and Uti lization. Manager will exercise its diligence in managing and 
operating the Facility in a manner that maximizes public access, utilization of the fac ility, and 
reflects the community feedback study The Millennium Youth Entertainment Center Community 
Focus Group Meeting Report for Austin Rosewood Cormnunity Development Corporation and 
Austin Parks and Recreation Department November 2008. Manager shall establish annual 
uti lization goals for each program area each year. Manager shall also periodically adapt 
programming to meet current community priorities and needs, as reflected in Exhibit C. 

3.5 Compliance with the Law; Duty. Manager shall comply with all applicable laws, 
rules, regulations, and ordinances relating to the use and operation of thc Facility. Manager shall 
perform its obligations hereunder in conformity with the standard to which an operator of a 
comparable multi-purpose publ ic entertainment faci lity would operate. Subject to the foregoing, 
Manager shall promptly and fully discharge all of its obligations under this Agreement. 

3.6 Funding Limitations. Notwithstanding anything to the contrary set forth in this 
Agreement, Corporation recognizes and agrees that performance by Manager of its 
responsibi lities under Article 3 is subject to and conditioned upon provision of funds to Manager 
for such purposes as hereinafter provided, in addition to the Management Fees payable to 
Manager hereunder, to enable Manager to fulfill such responsibilities, and in all respects is 
limited by the Budgets submitted by Manager and approved by Corporation from time to time. 
IfManager finds that budgeted funds will be insufficient to cover costs in any Fiscal Year, it 
shall be the obligation of Manager to request additional tunds from the Corporation as soon as 
shortfalls are anticipated (except for Emergency Expenditures for which there are adequate funds 
on hand) and any such request shall be made in writing at least thirty (30) days before such funds 
are needed. The requirement for a written request for funds shall not apply in the event of a need 
for an Emergency Expenditure if there is additional funding available in the Operating Fund to 
cover such Emergency Expenditure. Manager accepts the limitations of the Budget and 
agrees that Corporation has no responsibility or duty to provide funds in excess of the 
approved Budget, as such Budget may be amended from time to time. If additional funds 
are deemed necessary by the Corporation, Corporation agrees to request from the City Council of 
the City of Austin such additional funds. 

3.7 No Construction or Design Responsibilities. Notwithstanding Manager's review 
of and recommendations with respect to the design, plans, and specifications for the Facility, 
Manager will not have responsibility to Corporation or any other person for or authority 
concerning the same and will not supervise or be responsible in any manner for construction 
re lated to the Facility. The parties acknowledge and agree that Manager shall not be responsible 
for the selection of architects, contractors, subcontractors, or suppliers; the prosecution of the 
work; the compliance of the work with the plans and specifications for the Facility or applicable 
law, rules, regulations, or codes; the completeness, adequacy, accuracy, reasonableness, or 
appropriateness of those plans or specifications; or otherwise with respect to the construction, 
improvement, or renovation ofthe Facility notwi thstanding the obligations of Manager 
hereunder. Corporation acknowledges that Manager's recommendations, if any, are based solely 
upon Manager's practical experiences in the operation of public assembly facilities similar to the 
Facility. Corporation acknowledges and agrees to look to the contractor, subcontractors, 
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architects, engineers, and other design professionals for all matters related to the design and 
construction of any such construction work and not to Manager. 

3.8 Maintenance and Repair. Maintenance and repair procedures must include a 
Preventative Maintenance Plan with monthly Progress Reports; submission to Corporation 
within ten business days of all facility maintenance service contracts; and annual safety 
inspections. Manager is responsible for overseeing and implementing routine maintenance 
(anticipated, regu lar, pro-active attention to upkeep of fac ilities and machinery) per the Budget, 
and Corporation is responsible for major capital repairs and improvements (expenditures related 
to fac ility and machinery break-down or upgrades). If the Manager or any of its representatives 
at any ti me becomes aware of any condition that jeopardizes the structural soundness or 
operational capability of the Facil ity, the Manager shall promptly advise Corporation in writing, 
and shall include recommendations for remedial action, per 3.3(u). 

3.9 Public Safety and Security. Public safety and security procedures must include a 
Safety Procedure Manual. Manager must maintain an up-to-date list showing all staff and 
individuals with security key or code access rights into the bu ilding, submitted to Corporation 
simultaneously with each addition or deletion of any individual to or from the list. If the 
Manager or any of its representatives at any time becomes aware of any condition that 
jeopardizes the public safety of the Facility, the Manager shall promptly advise Corporation in 
writing, and shall include recommendations for remedial action, per 3.3(u). 

ARTlCLE4 

RECORDS. ACCOUNTS AND REPORTS 

4. 1 Books/Records. The Manager shall mai ntain, with respect to its management and 
operation of the Faci lity, complete, separate and accurate books of accounts and records of its 
activities and fi nances, as reasonably required by Corporation or as required by applicable 
federal or state law. Such books of account and records shall be prepared and maintained in 
accordance with generally accepted accounting principles and industry standards. 

4.2 Access to Facil ity Premises/Faci lity Information. Authorized representatives of 
Corporation and City shall be issued an identification credential authorizing the ir access to the 
Facility. Corporation President and one City facility management official designated by 
Corporation President shall be issued a key and/or access code for access the Facility; 
Corporation President and his/her designated City facility management official reserve the right 
to enter the building at any time with simultaneous telephone notice to Manager. Manager must 
mai ntain an up-to-date list of those authorized representatives with copy to Corporation. Upon 
reasonable prior notice (i.e. not less than twenty-four hour notice) to Manager and presentation 
of such identification credential, authorized representatives shall have the unqual ified right 
during the hours that the Facility is open to the public and in a manner that is not disruptive to 
the activ ities of the Facility to: (a) enter upon Facil ity property and inspect the property and 
improvements, and (b) examine, copy, and make extracts of books, records, accounting, and 
fi nancial data and any other documents or records concerning the management and operation of 
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the Facility. The Corporation shall each provide Manager with an up-to-date written list of 
authorized, credentialed representatives (i.e. whenever the list is revised). 

4.3 Annual Audit Report & Annual Revenue Accounting Report. Not later than 
December 3 I of each Fiscal Year during the term ofthis Agreement, the Manager shall furnish 
to Corporation an annual audit report for the previous Fiscal Year, which shall include a balance 
sheet, an income statement, a statement of cash flows, and notes to the fi nancial statements, 
prepared in accordance with generally accepted accounting principles and accompanied by an 
auditor's report containing an opinion of the independent certified public account ing firm 
preparing the report, which shal l be a firm of national reputation selected jointly by the Manager 
and Corporation. The engagement letter from the independent firm of certified public 
accountants shall contain a statement that the Corporation shall receive a copy of all audit work 
papers produced either by the Manager or the accounti ng firm during the annual audit of the 
financial statements. The notes to the audited annual financial statements shall contain a detailed 
breakdown of revenues by source and expenditures by category. The Manager shall deliver to 
the Corporation, at the same time it delivers the annual audit report, a copy of all of the audit 
work papers that underlie the audited annual fi nancial statements. 

In addition, the Manager shall furn ish to the Corporation an annual report on agreed-upon 
procedures for the Manager' s system of revenue accounting, for which report the Corporation 
shall determine the agreed-upon procedures, all i11 a manner consistent with the capabilities of 
the financial software utilized by the Facility. 

4.4 Monthly Financial Reports. Within twenty-five (25) calendar days of the end of 
each calendar month, the Manager shall furn ish to Corporation a report regarding the Facility's 
financial performance during the prior month, including all Operational Expenditures and 
Operating Revenues, for which report the Corporation shall determ ine the fonnat and contents, 
all in a manner consistent with the capabilities of the financial reporting software. Fonnat and 
contents wi ll include but are not limited to cumulat ive expenditures and budget comparison to­
date with variance; ro lling monthly expenditures; antic ipated shortfalls; and expense and revenue 
projections in comparison to fi scal year budgeted amounts. 

4.5 Capital Expenditure Budget. Not later than February I of each year during the 
term ofthis Agreement, the Manager shal l submit to Corporation for review and approval a 
proposed Capital Expend itures Budget for the follow ing Fiscal Year. This budget shall be 
su bject to the procedures customarily employed in connection with the development, approval, 
and implementation of capital budgets for Corporation. 

4.6 Annual Operating Budget. Not later than February I of each year during the term 
ofthis Agreement, the Manager shall submit to Corporation for review and approval a proposed 
annual operating budget for the followi ng Fiscal Year, listing all projected Operating Revenues 
and Operating Expenses by category and by calendar month, and including a proposed Facility 
Fee Schedule for City Council approval. This budget shall be subject to the procedures 
customarily employed in connection with the development, approval, and implementation of 
operating budgets for the Corporation. 
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4.7 Budget Approval. Corporation shall promptly review all proposed budgets and 
amendments thereto and communicate to the Manager any comments or suggested revisions 
thereto. The parties agree to negotiate all budget matters in good faith and to meet at least every 
two weeks following submission ofthe proposed budget, or more often as may be necessary, to 
resolve any outstanding budget issues. If, however, the parties are unable to reach a final 
agreement in writing by May l of any year, notwithstanding the parties' good faith efforts, the 
Budget for the following Fiscal Year shall be identical to the Budget then in effect. 

4.8 Funding Contingency. Notwithstanding the provisions of Section 4.7 hereof, in 
the event of the non-appropriation of funds by the City to the Corporation in an amount sufficient 
to enable the Corporation to make al l required payments to Manager under this Agreement, 
Manger shall have the right to either accept such reduced or insufficient funding or, at Manager's 
election, to terminate this Agreement by written notice to the Corporation given within sixty (60) 
days fo llowing Manager's receipt of notice of such non-appropriated fun ding. In the event that 
all appropriations or fu nds are restored and fully funded by the City to the Corporation for the 
operation and maintenance of the Facility after this Agreement has been terminated, pursuant to 
this Section 4.8, Corporation sha ll provide wri tten notice thereofto Manager whereupon 
Manager shall have the first right to enter into a new agreement with Corporation on the same 
terms and conditions set torth herein. ln the event Manager e lects to exercise such right and 
option, Manager and Corporation shall promptly thereafter execute and enter into an amendment 
to this Agreement reinstating the same to its original terms and conditions. Subject to the 
appropriation offunds by the City, Corporation shall pay to Manager the Management Fees and 
all expenses and any other sums due and payable to Manager hereunder through and including 
the date oftermination. 

4.9 Shortfall. Manager is responsible for anticipating operating budget shortfalls. If 
Manager finds that budgeted funds will be insuffic ient to cover costs in any Fiscal Year, it shall 
be the obligation of Manager as soon as shortfalls are anticipated to request additional funds 
from the Corporation and such request shall be made in writing at least thirty (30) days before 
such funds are needed. A short fa ll in and of itself that is not the result of an emergency 
expenditure does not consti tute an emergency for purposes of"emergency expenditures." 

ARTICLE 5 

FUNDS AND ACCOUNTS 

5.1 Operating Fund. After the Operations Start Date, Manager shall collect all 
Operating Revenues and deposit them in a separate, interest-bearing account maintained by 
Manager in its name in the Depository (the "Operating Fund"). Manager shall have complete 
control and authority as to the Operating Fund, subject only to the provisions of this Article 5. 
Monies in the Operating Fund and any interest thereon shall be applied first to the payment of 
Management Fees accrued through the end ofthe prior month and thereafter to any other 
Operating Expenses then accrued. The balance shall be retained in the Operating Fund as 
reserve for payment of future Operating Expenses. If, at the end of any Fiscal Year, there shall 
be a balance in the Operating Fund in an amount in excess ofthe anticipated Operating Expenses 
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for the firs t month of the ensuing year, Manager shall disburse such excess to Corporation on or 
before the fifteenth {15 1h) day of such month, subject to the provisions of Section 7.2 below. 

5.2 Comoration Funding. In order to provide the working capital necessary to permit 
Manager to perform its obligations hereunder with respect to Operating Expenses, Corporation 
will advance funds to Manager, subject to the terms of this Agreement and available budget, for 
deposit in the Operating Fund as follows: by no later than the first day of each Fiscal Year, 
Corporation shall advance to Manager t\:venty-five percent (25%) of the funds budgeted by the 
City for the Facility for the Budget year then in effect. Add itional twenty-five percent advances 
will be made on a periodic basis so that the Facility's cash flow needs are met. 

5.3 No Obligation of Manager to Advance Funds. Corporation is solely responsible 
for and shall promptly pay, or provide funds to Manager to enable Manager to pay, all Operating 
Expenses, Emergency Expenditures, and approved Capital Expenditures, and Manager shall not 
be obligated to make any advance of its own funds to or for the account of Corporation or to pay 
any sums incurred for the performance of services or goods delivered to the Facility, nor shall 
Manager be obligated to incur any liability or obligation for the account of Corporation. 
Not\vithstanding anything to the contrary set forth in th is Agreement, the Corporation recognizes 
and agrees that performance by SMG of its responsibil ities under this Agreement is in all 
respects subj ect to and conditioned upon the provision of funds to SMG for such purposes as 
hereinafter provided. 

ART£CLE 6 

POWER AND FUNCTIONS 

6.1 Authority of Manager. Manager shall have the exclusive right and authority to 
exercise, or delegate the exercise of, all rights, powers, and duties conferred or imposed on 
Manager of this Agreement. The powers of Manager with respect to the Facility shall be 
plenary, subject only to the limitations expressly set forth in this Agreement. 

6.2 Asset Management. The Manager shall have no authority to sell or otherwise 
dispose of, or to encumber or alienate any personal or real property owned by Corporation or the 
City. Upon notice from Manager to Corporation of the need to move off-site any movable 
property that Manager has determined is surplus or unnecessary at the Facility, Corporation will 
remove such property within th ree (3) days. Manager shall be obligated to provide Corporation 
with an accurate annual inventory of all property and non-consumable items located at the 
Facility with notation of inventory that is no longer in use and cannot be returned to service. A 
written report regarding stolen or otherwise unac!;ounted for inventory, including pol ice report 
number and any other documentation provided by the police, must be made within ten (10) days 
of Manager becoming aware of the theft or loss. 

6.3 Capital Improvements. Except fot· the Capital Expenditures set forth in the 
Capital Expenditures Budget and Emergency Expend itures, Manager shall have no authority to 
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make any material alterations or any capital improvements to the Facility without the prior 
written consent of the Corporation. 

6.4 Contracts. The Manager shall have no authority, without the prior written consent 
of Corporation, to enter into: (a) any contract for more than the greater of(i) thirty-eight 
thousand and no/100 dollars ($38,000.00) or (b) any contract for the provision of goods and/or 
services to the Facili ty at any time beyond the expiration date of the tenn of this Agreement 
provided, however, that Corporation agrees to cooperate with Manager in connection with the 
execution of such contracts that would extend beyond the term of th is Agreement by executing 
and delivering agreements with the providers of such goods and services whereby Corporation 
agrees to honor and observe such contracts followi ng termination of this Agreement. Manager 
shall have the right to enter into, execute, and deliver contracts with users of the Fac il ity which 
extend beyond or re late to dates fall ing after the expiration ofthe terms of this Agreement. All 
contracts entered into by Manager shall provide that the same are assignable to Corporation 
without the vendor's prior consent and, notwithstandi ng any contrary provision hereof, upon 
termination of this Agreement for any reason, Manager agrees that Corporation shall have the 
right to and the Corporation shall assume in writing any or all then outstanding contracts 
affecting the Facility. In all contractual matters from the date hereof, Manager shall comply with 
the City' s Minority-Owned and Women-Owned Business Enterprise (M/WBE) Procurement 
Program, as described in City Resolution 20071108- 127. 

6.5 Employees. 

a. Employees now or hereafter hired by Manager in connection with the 
management services provided by Manager shall be employees of Manager and not of 
Corporation, although the employment costs of such employees (wages, salary, benefits) 
shall be part of the Operating Expenses. Such employment costs shall be consistent with 
industry standards in the field of private faci lity management, at each level of 
employment. Manager shall have complete and absolute discretion and authority with 
respect to the number, functions, qualifications, compensation, evaluation and other terms 
and conditions relating to its employees, subject only to the provisions of Section 4.6 o f 
this Agreement. 

b. lfthere is a vacancy in the Facility's on-site General Manager position, 
Manager shal l select the General Manager following consultation with Corporation . The 
General Manager shall be and remain an employee of the Manager. The General 
Manager's salary and all other employment costs, including travel to and from meetings, 
car allowance and other benefits and re lated employment costs, shall be part of the 
Budget and Corporation shall reimburse Manager therefore. In the event that 
Corporation has concerns related to the General Manager, Corporation and Manager shall 
meet to discuss those concerns and, subject to applicable employment laws with respect 
to such matter, Manager shall propose to Corporation a plan to address such concerns. If 
such plan is not satisfactory to the Corporation, the parties shall continue meeting until a 
mutually agreeable plan is reached. 

15 



c. Corporation covenants and agrees that neither it nor its Authorized 
Representative shall during the term hereof or for a period oftwelve (12) months 
follow ing the expiration or early tennination of this Agreement, hire, employ, solicit for 
hire, or engage in any manner or for any purpose any person who has served as General 
Manager during the Term of this Agreement, or any other of Manager's "senior 
personnel." "Senior personnel" shal l mean and refer to the three (3) individuals involved 
in management who are designated by Manager in a written notice to the Corporation as 
"senior personnel" for purposes of this Agreement. 

6.6 Purchase of Supplies and Services. Manager shall have full authority and 
discretion as to the purchase of all equipment, materials, supplies, and inventories reasonably 
required by it in the management of the Facility but shall endeavor to make all such purchases at 
the best price availab le as known to Manager, considering the quantities required and the quali ty 
desired, at the time avai lable for the delivery and the sources of supply whenever possible as part 
of a volume purchase by Manager. Manager may not, without the prior written consent ofthe 
Corporation, acquire property or services from or otherwise transact business with its Affiliates 
for any of the goods to be purchased or services to be performed by it under this Agreement. 

Manager has advised Corporation that Manager performs facility services similar to those 
outlined herein for other public assembly facilities. In order to maximize utilization of the 
Facility, Manager may from time to time book the same event at a number of the facilities it 
operates. If Manager desires to book events at the Facility while at the same time booking said 
events under the same contract (or one or more contracts executed concurrent ly) for other 
facilities for which Manager is provid ing services, then before finaliz ing such contract, Manager 
shall obtain Corporation's approval over the allocation of such contracts' expenses to the 
Facility. Similarly, if authorized to acquire business ~erv ices for the Facility, Manager desires to 
acqui re goods or services in bulk for the Facility and one or more of the other facili ties for wh ich 
Manager performs services, Manager shall fi rst obtain Corporation's approval over the allocation 
of the costs thereof to Faci lity. Provided, however, Manager shall not allocate or impose any 
costs or expenses related to its corporate offices or other facili ties to the Facility which are not 
related to Manager's provisions of management services to the Facility. Provided, Corporation's 
approval under this Section 6.6 shall not be unreasonably withheld or delayed. 

6.7 Settlement of Claims. Manager has been advised by Corporation of(and 
Corporation shall continually keep Manager apprised of) Corporation 's procedures and 
requirements in respect to settlement of third party claims fi led agai nst Corporation or with 
respect to the Facility. Manager agrees to comply with such settlement c laims and procedures as 
it has been advised of in writing by Corporation so long as such settlement procedures do not 
delay a proposed settlement by Manager which delay may result in the assessment of civil or 
criminal penalty against Manager. Manager and Corporation agree to cause their respective legal 
counsels to coordinate with one another in connection with the sett lement of claims. all costs and 
expenses thereof, including the settlement thereof, to be deemed an Operating Expense if the 
Corporation agrees to such settlement (unless covered by insurance, in which case the 
Corporation shall be deemed to consent) in accordance with the terms and provisions of this 
Agreement. 
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6.8 Concession and Service Contracts. Manager shall obtain the Corporation's prior 
approval of the standard contract form, and of any material variations thereto, to be entered into 
by and between Manager and third parties for the provision of the food and beverage concession 
or services for the Facility. The parties agree and acknowledge, however, that Corporation's 
approval authority is limited to the terms and conditions of Manager's standard contract form, 
and that Corporation shall not have the right to select or approve any specific concessionaire. 

6.9 Corporation's Covenant Against Interference. Corporation covenants and agrees 
that neither it nor its Authorized Representative shall initiate or intervene in any manner 
whatsoever in negotiations with exist ing or prospective lessees, users, advertisers, service 
contractors, or other persons doing business or seeking to do business with the Facility nor shall 
the Corporation or its Authorized Representative solicit, request or seek any services, 
contributions, gifts, favors, tickets, gratuities, or other benefits from Manager or any person 
doing business with the Facility. 

ARTICLE 7 

fEES AND EXPENSES 

7. 1 Annual Management Fees. For services to be performed by Manager, 
Corporation shall pay to Manager, commencing with the Effective Date of this Agreement, a 
base fee of $100,000.00 per Fiscal Year, such sum to be paid, in each year, in twelve ( 12) equal 
installments on or before the first business day of each month throughout the remaining Term 
hereof. The fee shall be prorated for any partial month during such period. 

7.2 Performance Compensation. ln addition to the compensation payable to Manager 
under Section 7.1, fo llowing the first anniversary of the Operations Start Date, Corporation shall 
pay to Manager, annually in arrears, on or before the thirtieth (30111

) day following the date on 
which the annual audit report for the Fiscal Year in question has been delivered, an amount equal 
to: twenty-five percent (25%) of the favorable improvement in the cost estimates for such Fiscal 
Year, provided, however, in no event shall the amount payable to Manager under this Section 7.2 
exceed $25,000 in any Fiscal Year. For example, in the event that the Fiscal Year Budget for the 
Facility showed a net loss of($675,000) and an actual loss (per the Audit referenced in Section 
4.3) of ($625,000) providing an improvement of$50,000 for such Fiscal Year, then the 
performance compensation payable to SMG under this Section 7.2 would equal $ 12,500 (i.e. 
25% of such improvement). In table format, the above example would read as follows: 

Fiscal Y car Budget: 
Actual NOL (Audited): 
Improvement: 

Performance Compensation (25% oflmprovement) 

($675,000) 
($625,000) 

$50,000 

$ 12,500 

For purposes of this Section 7.2, Emergency Expenditures shall be excluded from the calculation 
of Operating Expenses. Performance compensation shall be negotiated for any renewal term. 
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ARTICLE 8 

INSURANCE 

8.1 Insurance to be Maintained bv Manager. Throughout the term of this Agreement, 
iVIanager shall carry insurance in the types and amounts specified below. Manager agrees to 
furnish Corporation certified copies of all policies as evidence thereof: 

a. All risk coverage including, but not limited to, flood, fire, wind, hail, theft, 
vandalism, and malicious misch ief on the Facil ity and City-owned or Corporation-owned 
contents contained within the Facility. The coverage shall be at replacement cost with a 
100% coinsurance clause and the Corporation shall be shown as a mortgagee, and the 
Corporation and City shall be loss payees on the policy. 

b. Comprehensive Electronic Data Processing coverage fo r hardware, 
software, and related equ ipment located at the Facil ity, at replacement cost with a I 00% 
coinsurance clause. The policy shall provide coverage for interruption of power and 
electrical disturbance. 

c. Workers' Compensation and Employers' Liabi lity coverage with limits 
consistent with statutory benefits outlined in the Texas Worker's Compensation Act, as 
amended from time to time, and minimum policy limits for employers' liabi lity of 
$1,000,000 bodily injury each accident, $1,000,000 bodily injury by disease policy limit, 
and $ 1,000,000 bodily injury by di sease each employee. The policies shall contain these 
endorsements in favor of the Corporation and City: 

I. Wai.ver of Subrogation 
2. 30 day Notice of Cancellation 

d. Commercial General Liability Insurance with a minimum bodily injury 
and property damage per occurrence limit of $1 0,000,000. Coverage shall include, at a 
minimum, Personal and Advertising Inj ury Liabi lity coverage and Products and 
Completed Operations coverage with a separate aggregate limit of $5,000,000. The 
poli cy shall contain the following provisions: 

I. Blanket contractual liabi lity coverage 
2. Corporation and City indicated as additional insured 
3. 30 day notice of cancellation in favor of the Corporation and the 

City 
4. Waiver oftranster right of recovery against others in favor of the 

Corporation and of the City 
5. Aggregate limits of insurance per location endorsement 
6. Independent contractors' coverage 

e. Security guard liabil ity coverage with a minimum bodily injury and 
property damage per occurrence limit of$1,000,000. Personal injury coverages, 
including coverage for false arrest, shall be provided. The policy shall contain the 
fo llowing provisions: 
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I. Corporation and City named as additional insureds 
2. 30 day notice of cancellation in favor of the Corporation and City 

f. Business Automobile Liability Insurance for a ll owned, non-owned, and 
hired vehicles with a minimum combined single limit of $1,000,000 per occurrence for 
bodily injury and property damage. The policy shall contain the following endorsements 
in favor of Corporation and City: 

I. Waiver of Subrogation endorsement 
2. 30 day notice of cancellation endorsement 

g. Errors and Omissions coverage, not less than $500,000 per claim, shall be 
in place for protection from claims arisi ng out of the performance of professional 
services. Coverage shall be continuous for not less than 24 months follow ing termination 
of the Agreement, including any renewals. Coverage, including any renewals, shall have 
a retroactive date coincident with or prior to the date ofthis Agreement. 

h. Commercial Crime insurance is required for all losses emanating from the 
handling of Corporation or City checks or cash including but not limited to losses 
resulting from dishonest or criminal acts, fraud, embezzlement, forgery, misappropriation 
or loss of funds and errors in the processing or reporting of funds. Th is policy shall be 
written for a minimum limit of $1,000,000. 

i. General Requirements. 

Manager agrees not to commence work until it has obtained the required insurance as 
described in this Section 8. 1, and until such insurance has been reviewed by Corporation and 
City. So long as Corporation provides adequate fundi ng therefore, Manager shall not cause any 
insurance to be canceled nor permit any insurance to lapse during the term of this Agreement or 
as required under this Agreement. 

Insurance is to be written by companies licensed to do business in the State ofTexas at 
the time the policies are issued and shall be written by companies with A.M. Best ratings ofO + 
VII or better. Workers compensation coverage written by the Texas Workers Compensation 
Fund shall be acceptable. Profess ional liabi lity and Security Guard liabi lity coverage shall be 
written by companies acceptable to the Corporation and City. 

All endorsements naming the City, such as additional insured, waiver, and notice of 
cancellation endorsement, as well as insurance certificates, shall indicate: City of Austin, Parks 
and Recreation Department, P.O. Box 1088, Austin, Texas 78767-8828 A TfN: Director of 
PARD. Ifthis Agreement is assigned, these endorsement requirements shall apply to the 
assignee and Manager agrees to notify any assignee or proposed assignee of such requirements. 

The "other" insurance clause shall not apply to the Corporation or City where 
Corporation or City, as applicable, is an additional insured shown on any policy. It is in tended 
that policies required in the Agreement shall be considered primary coverage as appl icable. 
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If insurance policies are not written for the amounts specified above, the Manager shall 
carry Umbrella or Excess Liability Insurance for any differences in amounts specified. l f Excess 
Liabi lity Insurance is provided, it shall fo llow the form of the primary coverage. 

Corporation shall be enti tled, upon request and without expense, to receive certified 
copies of policies and endorsements thereto and may, so long as the excess cost thereof is fu nded 
by the Corporation and properly incl uded in the Budget, make any reasonable request for 
deletion or revision or modification of particular policy terms, conditions, lim itations, or 
exclusions except where policy provisions are established by law or regu lations binding upon 
either Corporation or Manager or the underwriter on any such policies. 

Corporation and City reserve the right to review the insurance requirements set forth 
during the effective period of this Agreement and to make reasonable adj ustments, so long as the 
excess cost thereof is funded by the Corporation and properly included in the Budget, to 
insurance coverage, limits, and exclusions when deemed necessary and prudent by Corporation 
and City based upon changes in statutory law, court decisions, the claims history of the industry 
or financial condition ofthe insurance company. 

8.2 . Indemnity. 

a. Manager shall indemnity, defend, and hold harm less ("Indemnification") 
the Corporation and the City and their respective officers, agents, employees, directors, 
and shareholders ("the Indemnified Parties") of, from, and against any and all claims, 
demands, sui ts, liabilities, causes of action, damages, costs, and expenses (including 
reasonable attorneys' fees and costs of court), includ ing claims for personal injury 
("Claim or Suit"), that any or all of the lndemnitied Parties may hereafter sutTer or incur 
in connection with, relate to or in any way, directly or indirectly, arising out of the non­
performance by Manager or its representatives, agents, employees, or subcontractors, of 
its obligations under this Agreement. 

b. The Corporation will not look to the Manager for Indemnification if the 
Manager has not caused the damage or injury that is the subject of a Claim or Suit. 

8.3 Waiver of Subrogation. The parties release each other and their respective 
Authorized Representatives, from any claims for damage to any person, the Facility, or any 
fixtu res, personal property, improvements, and alterations of either party in or about the Facility 
that are caused by or result from risks insured against under any insurance policies required to be 
carried by the parties under this Agreement, whether or not the cause thereof results from the 
negligence (whether ordinary or gross of any party to this Agreement). The parties agree to 
cause the issuers ofthe insurance policies required to be maintained by them hereunder to 
include waivers o f the rights of recovery and su brogation. 

8.4 Survival. All obligations of the parties under this Article 8 shall survive the 
expiration or early termination of this Agreement. 
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ARTICLE 9 

TERMINATION 

9.1 Termination for Cause. Either party may terminate this Agreement for cause by 
written notice upon the occurrence of a Material Breach, as defined in Section I 0.1, by the other 
party and the failure of the breaching party to cure the Material Breach in accordance with 
Section I 0.1. 

9.2 Automatic Termination. This Agreement shall terminate automatically, without 
action or notice by either party, upon the occurrence of any of the following: Manager files or 
has filed against it a voluntary or involuntary petition in bankruptcy or a voluntary or involuntary 
pet ition or an answer seeking reorganization, an arrangement, readjustment of its debts, or for 
any other relief under the Bankruptcy Code, as amended, or under any other state or federal 
insolvency act or law not d ismissed within sixty (60) days thereof, or any action by Manager 
indicating its consent to, approval of, or acquiescence to the appointment of a receiver or trustee 
for all or a substantial part of its property; the making by such party of an assignment for the 
benefit of creditors, the inabil ity of Manager or its admission in wri ting of its inability to pay its 
debt as they mature, or the liquidation, dissolution or termination of the corporation or 
partnership existence of Manager or the failure of the C ity of Austin to appropriate funds 
sufficient to meet the budget for the succeeding year, subject to the provisions of Sections 4.7 
and 4.8 . 

9.3 Surrender of Improvements. Upon expiration or termination of this Agreement, 
Manager shall promptly surrender the Facility to Corporation, returning all balances in the 
Operating Fund to Corporation, leaving equipment, supp lies, manuals, books, records, and, 
inventories that are the property of Corporation or from funds made available by Corporation, 
and Corporat ion shall immediately make all payments due Manager as set forth in this 
Agreement. Manager shall also deliver all documents, records, and other non-proprietary work 
product generated by Manager fo r Corporation d uring the term of this Agreement. 

ARTICLE 10 

DEFAULT AND REMEDIES 

I 0.1 Material Breach. Each of the following shall constitute a "Material Breach" 
under this Agreement: 

a. Failure to pay when d ue any amount required to be paid under this 
Agreement, ifthe failure continues for thirty (30) days after written notice has been given 
to the breaching party; 

b. Failure to perform any other obligation under this Agreement, if the failure 
to perform is not cured within thirty (30) days after written notice has been given to the 

21 



breaching party, except that if the breach cannot reasonably be cured within thirty (30) 
days, a Material Breach shall not be deemed to have occurred if the breaching party 
begins to cure the breach within the thirty (30) day period and diligently and in good faith 
continues to pursue the cure of the breach. 

I 0.2 Interest on Delinquent Payments. Interest shall accrue on any sums not paid when 
due from the date on which a default notice is given until paid at an annual rate equal to the 
lesser of 12% per annum or the maximum non-usurious rate of interest permitted by applicable 
law. 

I 0.3 Notice of Breach. Each party shall promptly notify the other party in writing of 
any act or omission believed to be a breach of this Agreement. In order to be effective for 
purposes of Section I 0.1 and l 0.2, a notice of a breach must state that it is a notice of breach and 
must specify the act or omission alleged to constitute a breach of this Agreement. 

I 0.4 Rights of Non-Breaching Party. If a Material Breach occurs and is not waived in 
writing by the non-breaching party, then the non-breaching party shall have the following 
remedies which are not exclusive but cumulative in addition to any other remedies now or later 
allowed by law or in equity: 

a. The right to cure, at the breaching party's cost and expense, any Material 
Breach and recover such costs together with interest thereon as provided in Section I 0.2; 

b. The right to sue to collect any sums not paid when due, together with 
interest accrued thereon as provided in Section 1 0.2; 

c. The right to sue to collect damages and attorneys fees suffered by the non-
breaching party by reason of the occurrence of a Material Breach other than breach in the 
payment of money; 

d. The right to terminate this Agreement; or 

e. The right to injunctive relief including seeki ng specific performance ofthe 
breached obligation. 

I 0.5 Inaction. Inaction on a breach of any term, covenant, or condition hereof shall not 
operate as a waiver of any subsequent breach of the same or any other term, covenant, or 
condition of this Agreement. 

ARTICLE II 

MISCELLANEOUS 

11.1 Not ices. Unless expressly otherwise provided elsewhere in this Agreement, any 
election, notice, or other commun ication requ ired or permitted to be given under this Agreement 
shall be in writing and deemed to have been duly given if and when delivered personally (with 
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receipt acknowledged) or three (3) days after mailing the same (by certified mai l, return receipt 
required) with proper postage prepaid, or when sent by a national commercial courier service 
(such as Federal Express or DHL Worldwide Express) for expedited delivery, to be confirmed in 
writing by such cou rier, or when faxed, telegraphed, or telexed to a party, at such party 's address 
set forth below or at such other address as a party may designate by notice given to the other in 
accordance with the foregoing . 

To Corporation: 

President, Austin-Rosewood Comm unity Development Corporation 
c/o Director, Parks and Recreation Department 
City of Austin 
P.O. Box I 088 
Austin, Texas 78767-8828 

With a copy to: 

City Attorney 
City of Austin 
P.O. Box I 088 
Austin, Texas 78767-8828 

To Manager: 

President, SMG 
300 Four Falls Corporate Center 
300 Conshohocken State Road 
West Conshohocken, PA 19428 

With a copy to: 

Facility General Manager 
Millennium Youth Entertainment Complex 
1156 Hargrave St. 
Austin, TX 78702 

Notice shall, in all events, be effective upon receipt by the addressee except that notice by 
facsimi le electronic transmission shall, if received after 5:00p.m. or any day which is not a 
business day, be deemed received on the next following business day. 

11.2 Amendments. This Agreement may be amended only by the written consent of 
the parties. 

I 1.3 Title and Captions. All articles or section titles or captions in thi s Agreement are 
tor convenience of reference only. They should not be deemed to be part of this Agreement or to 
in any way define, limit, extend, or describe the scope or intent of any provisions of this 
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Agreement. Except as specifically otherwise provided, reference to "Articles," "Sections," and 
"Schedules" are to be Articles and Sections of and Schedules to th is Agreement. 

11.4 Pronouns and Plurals. Whenever the context may require, any pronoun used in 
th is Agreement shall include the corresponding masculine, feminine, or neuter fo rms, and the 
singular form of nouns, pronouns, and verbs shall include the plural and vice versa. 

11.5 Severabi lity. Each provision of this Agreement shall be considered to be 
severable and, if, for any reason, any such provision or any part thereof, is determined to be 
invalid and contrary to any existing or future applicable law, such invalidity shall not impair the 
operation of or affect those portions of th is Agreement that are valid, but this Agreement shall be 
construed and enforced in all respects as if the invalid or unentorceable provision or part thereof 
had been omitted. 

11.6 Successors. This Agreement shall be binding upon and inure to the benefit of the 
parties and their respective heirs, executors, successors, and assigns but this provision shall not 
be deemed to permit any assignment by a party of any of his rights or obligations under this 
Agreement except as expressly provided herein. 

11.7 Assignment. Manager shall not voluntari ly assign or encumber its interest in this 
Agreement without first obtaining Corporation's written consent, provided, however, that such 
consent shal l not be withheld or delayed unreasonably. Any assignment or encumbrance without 
Corporation's consent shall be void. Manager shall, however, have the right without 
Corporation's consent, to assign this Agreement as follows, provided the assignee has net worth 
comparable to Manager's net wot1h: 

a. to a general or limited partnership if 
1. Manager is a general partner and 
2. the partnersh ip executes an agreement required by Corporation 

assuming Manager's obligation; 
b. to a corporation if 

I. Manager or its principals own the majority of the outstanding stock 
of the corporation entitled to vote on the election of directors and 

2. the corporation executes an agreement required by Corporation 
assuming Manager's obligations; or 

c. to a corporation with which Manager has merged or consolidated, to any 
principal ofManager or any parent or subsidiary of any such principal or ofthe Manager, 
or to a purchaser of all or substantially all of Manager's assets, if the assignee executes an 
agreement required by Corporation assuming Manager's ob ligations under this 
Agreement. 

The provisions of this Section 11.7 shall not prohibit or restrict Manager's entering into 
subleases, contracts, concessions, or licenses for the operation of any portion of the Facility or of 
the business conducted in the Facility, subject to the terms of this Agreement. Furthermore, 
Manager shall have the right to pledge its rights to receive the fees to be paid Manager hereunder 
to any bank, insurance company, savings association, federa l savings bank, or other institutional 
lender providing credi t to Manager or any of its Affiliates. 
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11.8 Further Action. Each party, with in thirty (30) days after notice from the other 
party, shall execute and deliver to the party a certificate stating that this Agreement is 
unmodified and in full force and effect, or in full force and effect as modified, and stating the 
modifications, and the other party is not, to the best of the party's knowledge, in default under 
this Agreement or stating the exact nature of any default alleged to have occurred. 

11.9 Entire Agreement. This Agreement, including the attached exhibits, contains the 
entire agreement of the parties and supersedes all prior and contemporaneous agreement and 
understandings, oral or otherwise, among the parties with respect to the matters contained in this 
Agreement and may not be modified or amended except as set forth in this Agreement. 

11.10 Counterparts. This Agreement may be executed in one or more counterparts and 
each of such counterparts, for all purposes, shall be deemed to be an original, but all of such 
counterparts together shall constitute but one and the same instrument, binding upon the parties, 
notwithstanding that all of the parties may not have executed the same counterpart. 

I 1.1 1 Applicable Law: Attorneys' Fees. This Agreement calls for performance and 
shall be performable in Travis County, Texas and shall be governed by, and construed and 
enfo rced in accordance with the laws of the State of Texas (without giving effect to principles of 
conflicts of law thereof), and venue for any dispute arising hereunder shall be exclusively in the 
state courts of Travis County, Texas. The prevailing party in any litigation or other similar 
proceeding relating hereto, or for the enforcement of the provisions hereof, shall be entit led to 
recover the reasonable attorneys' fees and other costs incurred by the prevail ing party in such 
action. 

11.12 Force Majeure. Neither party hereto shall be liable or responsible to the other 
party for delay, damage, loss, fai lure, or any inability to perform any of its respective obligations, 
covenants, and conditions cause by "Force Majeure" if notice is provided to the other party 
within ten (I 0) days of actual knowledge of the event of Force Majeure that such pa11y is unable 
to perfonn . The term "Force Majeure" as used in this Agreement shall include the fo llowing: an 
act of God, strikes, lock-outs, war, riot explosions, industrial disturbances, acts or restrai nts of 
any government authority (civil or military), acts of the public enemy, laws, ru les and regul ations 
of Governmental Entities, wars or warlike action (whether actual, impending, or expected and 
whether de jure or de facto), civil commotion, blockades, insurrections, acts of terrorists or 
vandals, earthquakes, landslides, sinkholes, hurricanes, washouts, any material interruption of 
utilit ies at the Facility not willfully caused by a party hereto, a confiscation or seizure by any 
government or public authority, nuclear reaction or radiation, radioactive contamination, 
epidemics, lightening, fi re or other casualty, storm, floods, and any other cause whether of the 
kind specifically enumerated above or otherwise which is not reasonably within control of the 
parties hereto and which by the exercise of due diligence could not be reasonably prevented or 
overcome. In no event, however, shall the failure to pay any liquidated sum of money by either 
party be an event of Force Majeure. 

11 .13 Confidential/Proprietary Information. Manager understands and acknowledges 
that both Corporation and City are subject to the Texas public information and open meetings 
laws and regulations, and that the ability of Corporation and City to maintain the confidentiality 
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of any information or data received pursuant to this Agreement will be subject to such laws and 
regulations. City shall notify Manager promptly in writing upon receipt by the Corporation or 
City of an open records or other request for information provided by or relating to Manager or 
the Facility. 

11.14 No Third Pa1tv Beneficiary. Any agreement to perform any obligation or pay any 
amount and any assumption of liability herein contained, express or implied, shall be only for the 
benefit of Manager, Corporation, and the respective successors and permitted assigns (as 
expressly permitted in this Agreement), and such agreements and assumptions shall not inure to 
the benefit of any oblige, whomever, it being the intention of the undersigned that no one shall 
be or be deemed to be a third party beneficiary of th is Agreement. 

11.15 Gratuities and Kickbacks. It shall be a breach of Manager's obl igations hereunder 
to offer, give, or agree to give any employee of Corporation or City or former employee of 
Corporation a gratuity or offer of employment in connection with any decis ion, approval, 
disapproval, recommendation, preparation of any part of any purchase request, influence in the 
consent of any speci fication or procurement standard, rendering of advice, investigation, 
auditing, or in any other advisory capacity, in any proceeding or application, request for ru ling, 
determination, claim or controversy, or other particular matter, pertaining to or solicitation of any 
contract or proposal therefore by Manager from Corporation or City. 

11.16 Limitation of Liability. 

(a) Notwithstanding any contrary provision hereof, Corporation agrees that no 
partner, co-venturer, employer, agent, director, ofticer, shareholder, or Affiliate of Manager shall 
be personally liable to Corporat ion or anyone claiming by, through or under Corporation solely 
by reason of any defau lt by Manager under this Agreement, any obligation of Manager to 
Corporation, or for any amount that may become due to Corporation by Manager under the terms 
of this Agreement or otherwise. 

(b) Notwithstanding any contrary provision hereot: Manager agrees that no 
employee, official, agent, or di rector of the Corporation shall be personally liable to the Manager 
or anyone claiming by, through or under the Manager solely by reason of any default by the 
Corporation under this Agreement, any obligation of Corporation to Manager, or for any amount 
that may become due to Manager by Corporation under the terms of this Agreement or 
otherwise. 

I I .17 No Representation as to Operations Results. Corporation recognizes that 
Operating Revenues for the Facility are incapable of being estimated with reasonable certainty 
given that the entertainment industry as a whole fl uctuates based upon general economic 
conditions, current trends in entertainment, availab le income of patrons, competitive facilities, 
and a variety of rapidly changing factors beyond the control ofthe Manager. Manager has made 
no and disclaims any purported or actual representation or warranty as to the financi al results 
which can be expected fro m the ownership and operation of the Faci lity including, without 
limitation, the Operating Revenues or the accuracy of its projections and estimates thereof. 
Corporation recognizes and accepts that al l Budgets and projections represent Manager's 
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estimate of the expected expenditures and revenues and that Manager is in no way responsible or 
liable ifthe actual expenditures and revenues are more or less than that projected; this does not 
waive Manager's responsibi lities to keep Corporation apprised monthly oftluctuations in 
expenditures and revenues and to plan accordingly in accordance with the terms and conditions 
of this Agreement. 

By: 
--~~~=-~--~~~---r--

Name:---=->~~-~..r-.L_--~:::...J....~.LL.:~ 
Ti tl e:--=~1<4-'--~...!.-'-=--"::....l...=:=>4--.:........::q, 
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:E.A.CJI.,ITY MANAGEMENI AGREEMENT 

THIS FACILITY MANAGEMENT AGREEMENT ("Agreement") is made and entered 
into effective thil), Stb ~,lay. of. Marcil( 1997· by' and between LMVHHI, LTD., dlb/a LEISURE 
MANAGEMENT INTERNATIONAL, a Texas limited partnership ("Manager~) and 
AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT CORPORATION, a Texas lm;al 
go•;ernment non-profit corporation ("Corporation"). 

a. Toe City of Austin ("City") owns a 4.978 acre tra:;t of land in East Austin and 
has entered into a Firulf1cing Agrecrneru with Corporation requiring Corporation 
to construct on such land the Central City Entertainment Center, a public 
family-oriented entertainment center for youth, which complex with all facilities, 
machinery, attaclunents and appurtenances now or hereafter attaching thereto, is 
hereafter referred to as the "Facility.~ Section 4.3 of the Financing Agreement, 
creating certain affumntive covenanLS from the Corporation tO the Cicy, is 
attached as Exhibit A md is hereoy made n part of this Agr~ement . 

. b. It is Corporation's inLention that the Facility shall be operaled in a professional 
manner with lhe objectives of providing a recreational environment for 
(.:ommunity youf;h, wb,i.Je attempting to maximize the utilization of and revenues 
produc:::d by the Facility for the 'benefit of Corporation and attempting to 
minimize, to the e~tent reasonable and practicable, the net coStlo Corporation. 

c. . Corporation;· after. reviewing proposni! received from private. entitieS for 
· pre-<lpening con.~ulting and planning· services and for post-opening Facility 

management services, selecrcl Manager a.s the best qualified party to provid.e such 
services for the Facility. 

d. The Manager holds itself out as an organization whose principals have subsranti.nl 
experience and expertise in the management, operation and marketing of public 
assembly facilities. 

e. Corporation has detennined to grant to the Mannger, and ~he Manager has agreed 
to accept, the authority and responsibility to manage, operate and market the 
FacilitY in accordance with the renns of this Agreement. 



ARTICLE 1 

OEFINITIQNS 

The following words shall, unless the context otherwise requites, have the meanings 
ascribed ro them below. 

"Affiliatcn of a s~itied persou means a person that directly, or indirectly, through one 
or more intermediaries, controls, or is controlled by, or is under colllJilon control with, the 
specified person. · · 

"Advertising" shall mean all announcements,· acknowlc:dgmeats, banners, signs, 
showbills, promotional materials, handouts and promotiopal product sampling give-aways, and 
other audio or visual commercial messages displayed, announced or otherwi~c presented in the 
Facility including, without limitation, video messages. · · 

• Agreement" shall pteao this Facility Management A~eement. 

• Authori2:ed Representative" shall mean the iridividual designated by each party p~rsuant 
to Section 2.4 . 

. "Base Operating Expense Amount" shall mean the an:iount designated in each Budget as 
the "Base Operating Expense Amount" for the Fiscal Year in question. 

"Base Operating Revenue Amount" shall mean the amount designated in the Budget as 
the "Base Operating Revenue Amount" for the Fiscal Year in question. 

. "Budget". shitU in~an ·~~·~rid get ~be pripa~d ~Y M~ger and approved by Corpo.ration · · 
under tbc provisions of Article 4. · 

"Capital Expenditures" shall mean all expenditures in excess of One Thousand Dollars 
($1 ,000) for building additions. alteration.! or improvements, and for purchases of additional or 
replacement furniture, machinery or equipment, tbe depreciable life of which, according to 
accepted accountins principles, u in excess of one (1) year and expenditures for ma~tenance 
or repairs which extend the useful life of the assets being maintained or repaired for a period 
in excess of one (1) year. Each Budget shall set forth the anticipated Capital E:-;penditures to 
be made during the Fiscal Ye~ to which the Budget relates and the five (5) and ten (10) year 
Capital Expendirures forecast . . 

"Conunencement Date" shall mean the date first written above. 

"Corporation" shall mean the Austin-Rosewood Community Development Corporation. 



"Depository" shall mean the fmanciaJ irutitution in which Manager shall maintain irs bank 
accounts for the funds required to be mailltained under this Agreement. 

"Emergency Expenditure" shall mean (i) any Operating Expense to the extent not 
included within a Budget and not expected by ManDger to ue incuned but wllicb Mana~er 
believes in good faith to be a necessary Operating Expense required to protect the public safety. 
or (ii) any expense co fund capital improvements, replacements or repairs necessary 10 correct 
any condition that jeopardizes the slnlctural soundness of the Facility, the public safety, the 
inuninent rhreat of damage to the property, or to prevent a violation Qf law. 

"Eveot(s)" shall mean all activities and even~ which are conducted at the Facility and 
· scheduled by Manager. 

"Facility" shall mean rhe Central City Entertainment Center, iilcluding aU of the parldng 
areas and garages appurtenant thereto. 

"Fiscal Year" shall mean a twelve month period of lime beginning on October 1 and 
ending on the immediately following September 30. 

"General Manager" shall mean the cltief fmancial officer of Manager at the Facility. 

~ooveromental.Entities" shall mean the federal government, th.e State of Texas, the City 
of Austin. or any couoty, municipality (or any clltity created by a municipality), governmental 
Qr quasi-governmental entities having .jurisdiction or other authority over the Facility. 

"Management Fees" shall mean those fees payable to Manager under Section 7.1, 7 .2, 
· or 7.3. 

· "Manager" shall mean LMI!Hlll, LTD., d.oing business ns Leisure Management 
rn~rnational. 

"Material Breach" shall have the meaning provided in Section 10.1. 

"Material Contract" sball be those contracts which {i) would require Corporation 
approval; (ii) permit a similar user or promoter to utilize the Facility for more than twenty-five 
(2S) event days in any Fiscal Year; or (iii) have a term in excess of three (3) years (including 
renewal options exercisable by any party) and wbich may nor be cancelled by Manager or 
Corporation without penalty or premium. 

"Operating Expenses" shall mean and include aU expenditures by Manager in any 
specified period during th:c Term of this Agreement, within the authority or responsibility of the 
Manager under this Agreement, including, but not limited to, all paymeo.rs made to obtain 
Operating Revenues: salaries, wages and benefits of personnel working at the Facility; contract 
labor; maintenance and repairs; utilities; telephone; telescreea and/or scoreboard operations; 
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dues, memberships and subscriptions; security; audit f~c:s; legal fees directly related tc ~he 
performance of this Agreement; other professional fees: fees paid to concessionaires or ether 
subcontractors; refuse removal; cleaning; sa les taxes; building supplies; ticl:et commissions; 
premiums for insurance maintained under Section 8.1; da~ processing; Advertising; marketing; 
pubiic relations; pest control ; travel, lodging and related out-of-pocket e:tpenses and Facility 
related enterrainmenr: office supplies; employment fees; freight and delivery; lease of equipment: 
Master Card, V1SA and other credit and debit facilities and tclecheck fees and expenses; travel, 
lodging at1<1 related out-of-pocket c~penses of officers and directors of Manager properly 
allocable to the perfonnance of Manager's obligations under thi~ Agreement; ail damages, losses 
or expenses paid by Manager or its Authorized Representative as the result of any and all 
claims, demands, suits, causes of action, proceedings, judgments and liabilities, including 
re asonable attorneys fees incurred io litigation against Manager or its Authorized Representative 
under this Agreemell!; but exCluding any Capital Expeodirure11, amortization, depreciation and 
other non-cash charges and any losses, damages, or expenses suffered by Manager or its 
Authorized Representative as a result of (1) any uninsured ntgligent act or omission of Manager 
or its Authorized ReprescnUJtive; (2) any transaction from which Manager or its Authorized 
Representative derives an improper personal bertefit; or (3) any willful Material Breach on the 
part of Manager. 

"Operating Funq" shall mean a fund maintained by Manager unrler Section 5 .1. 

'Oper;~ting Loss" shall mean the amount by which Operating Expenses for any specified 
fiscal period exceed the Operating Revenue~ for such fiScal period. 

"Operating Revenues~ shall mean all receip!S (including, without limitation, seat user fees 
and surcharges), revenues, income, and cash received or collecte<l, as detennincd on an accrual 
basis, by Manager (1) for the. use of.' operation, ?r admission to, the Facility or any portion 

· rh.creof; (2) for ·tP..e right to sell, or in res~ct of tl1e sale of, any produ.ct .or adve~ment in the 
Facility i.ndtiding all teril!, royalties, and col.lCessions from tenants, concessionaires, and 
licensees: (3) from interest on or proceeds of investment of any account.s required to be 
maintained under Article .5; (4) for rental or use of the Facility equipment; or (5) as fees for 
services rendered at the Facility, including parking; bElt excludiag, in all evell!S, sums received 
or collected by Manager for and on behalf of and actuaUy paid to a user of ttY: Facility and any 
sums received as disbursemen~ from the Working Capital Fund. 

"Operations Start Date" shall mean the later of (a) the date of issuance of a fmal and 
unconditional certificate of occupancy or c~r similar goverrunental permit or license for ~ 
entire Facility or (b) if requested by Corporation, the date of issuance of any temporary 
certificate of occupancy or similar governmental permit or license permitting an Eveot to be 
conducted at the Facility; or (c) the date the Facility actually operu to tfu: public. 

"Term" shall mean the time period described in Section 2.3. 
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"Workirtg Capital Fund" shaH mean the fund required to be maintained under 
Section 5.2. 

ARTICLE 2 

2.1 Grant of Authority . Corporation hereby grants to Manager, and Manager hereby 
accepL<;, the exclusive: right and obligation, in its own name, as an indepe.ru.lent contractor and 
not as an agent of Corporation, to provide those management services to Corporation as arc set 
forth in this Agreement in connection with Manager's m.:mngcment, operation and administration 
of tte Facility and, in connection therewith, to perform or furnish or cause to be perforrr,ed or 
fumlshed, subject to the provisions hereof, and subject to the availability of funds, a\1 of such 
management services all upon the terms and subject to the limitations of this Agreement. 
Manager and Corporation acknowledge and agree Uu1t Manager shall retain control of till: 
FacUlty as !he manager and operator thereof pursuant to this Agreement, but that Manager may 
deleg3te cenain specific and limited responsibilities related to the mnnagement and operation of. 
the F:1citity m third parties, but shllll retain the eJ~:clusive authority and responsibility with 
respect to the management and operation of the Facilily. · 

2.2 Narure of Relationship. The parties agree thnt th.e only relationship created by 
this Agreement is that between Corporation, as owner, and Manager, as an independent 
contractor, for certain management and operating services assigned to Mannger by Corporation 
and that Manager is an independent contractor, not an agent, employee, joint venturer or partner. 
of Corporation. 

a. 'I"M inlti.nl r.enn of this Agreement (the,~ Initial Term~)1shall commence as 
of the Commencement Date and shail expire for any and all purposes, unless terminated 
r:arlier under the terlns of this Agreemen.l, at twelve o'clock midnight on the fifth 
anniversary. of the Operalionnstut.Dare. Notwithstanding the fact that the Initial Term 
is provided to commence at a date subsequent to the execution of this Agreement, both 
Manager and Corporation intend that each shall have vest.t.:d rights immediately upon the 
execution of thb Agreement and that thi3 Agreement shnll be fully biruiing and in full 
force and effect from and after the execution hereof by Man.1ger arui Corporation. 

, . ; L,~" Prior to one hundred and eighty (180) days before expiration of the Initial 
Term''of tlus Agteement and any extensio£1$, either party may call for renegotiation to 
extend this Agreement for an additional term of five (5) years. If the parties cannot, 
through good faith negotiations, reach agre~ment on tllc terms and conditions of an 
extension prior to one hundred and twenty (120) days before expiration, this Agreement 
shall automatically terminate.at the end of rhe then-current tenn . . Irl:!;O ~~e·,~y thjs.~~. · 
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A~~m.~~~!l.~~ .e.xten'!"d fof inoretharl: tiifei(aj~fi'~a·(S)Iwear extensions, without Cit§' 
Qmnc...ilaf;l.piru!.il.l';::, .. ': 

2.4 Contract Admjnjstrl\ti.Qn. Corporation here;by appoints Jesus Olivares and 
Manager hereby appoints Justin White as their rcsp::ctive Authorized Representatives, each of 
whom shall act as liaison and contact person between the parties in matters co1u:eming the 
administration of this Agreement. Each party shall have the right to designate a substitute 
Authorized Representative by providing written notice to the other party. Except for budget 
matters, if either party desires to do any act hereunder which requires the other party's approval, 
such request shall be submitted in writing to the other party's Authorized Representative. The 
Authorized Represeo!ative shall respond to such request within fifteen (15) days after submittal, 
failing which the request shall be deemed appr:oved. Manager understands and acknowledges 
that only the Corporation's Authoriz~ Representative shall tie authorized to lTUlke and/or 
communicate decisions of tm Corporation regarding implemcn~tion of this Agreement, and 
Manager agrees to look exclusively to the Corporation for such input <lr information as Manager 
believes is necessary to carry out its duties under this A:greement. · · 

2.5 AuthoritY Re~ardina Closure of EacilitX. The parties agree mat, in tlte event 
Corporation determines that continued operation of the Facility or any po~ion of lhc Facility is 
not feasible, Corporation sbaJI bavc the aurhority to close lhe Facility or portion. and Manager 
agrees co cooperate with Corporati.on in performing all acts n.ecessuy to accomplish such 
closure. If a portion of r.he Facility is closed as a result of the Corporation's closure pursuant 
to the Immediately preceding sentence !lnd not as a result of either Force Majeure or a temporary 
closing of the part of the Facility resulting from seasonal booking of certain Events precluding 
the booking of other Events. the parties agree that Manager's Management Fe", as de:Jcribed in 
Section 7.1, shall not be adjusted unless at least one-third of the Facility's public space is closed 
for more thaD ninety (90) consecutive days, in which case Manager and Corporation agree to 
.oegotia~ ·an equitable a~justn,lent to the Manage~nt.Fee·fQr .~remainder of the time period 

· tbat such spa¢e is not open to the public. If the entire Facility is closed~ Corporation shall pay 
Manager not later than ten (10) calendar days following such closure lhc aggregate o€ (i) all 
Management Fees owed to Manager as of the date of closure: (ii) all expenses, if any, incurred 
by Manager and not reimbursed as of such date. to tbe CAtent otherwise reimbursable under this 
Agreement; and (iii) a tcrmlnatio~ fee of seventy-fiv;e thousand dollars ($75,000.00). 

ARTICLE 3 

RESPONSWII.ITJES OF MANAGER 

3.1 Standard of Care. Subject to the funding limitations set forth in this Agreement, 
Manager shall exercise its dil.igent, good faith efforts in managing and operating the Facility so 
as co minimize Operating Expenses and maximize Operating Revenues. In this conru:ction, tlte 
parties agree that Manager, in establishing anq implementing its boolcing policies, may schedule 
not only £hose events that generate substantial direct revenue to the Facility, but also those events 
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that produce less direct revenue but, in Manager's good faith judgmeru:, generate either a 
significant economic, cultural, or ocher benefit lo Corporation or otherwise serve lhe public 
int~rest: provided that no use of the Facility shall be pemtitted without a reasonable charge for 
such use . . 

3 .2 Ducy ·and Liabi~. Manager shall owe to Corporation /l duty to perform its 
obligations under this Agreement and to conduct th: management and operation of the Facility 
at all times with integrity and good faith and in a manner wbich is in the best \merests of the 
Facility and Corporation and consistent with !he terms of this Agreement. Manager shall noc 
be liable, responsible, or accountable in damages or otherwise to Corporation for any act or 
omission that is within the scope of its authority under this Agreement, except for (i) acts or 
omissions constituting negligence which are not covered ,by insllrance; (ii) acts or omissions of 
Manager not in good faith or involving gross negligence; intentional misconduct, or knowing 
(i.e., conscious awareness) violation of law, (iii) any transaction from which Manager derives 
an improper personal benefit or (iv) any willful Material B~each on the part of Manager. 

3.3 Pre-Opening Duties and Responsibilities. Subject to the limitations set forth in 
this Agreement Manager, or person or persons designated by Manager, shall do the following 
(or cause the same to be ~rfonncd) on or for the ~riod prior to the Operations Start Date: 

a. Work with Corporation to establish goals, objectives, sr.rategies, areas of 
responsibility, and lines of communication; 

b. Provide Corporation with detailed written recommendations for the best 
use of the Facility, including, but not limited to, Rcommendation3 regarding design and 
selection of appropriate uses, no la~r than thirty (30) days following the e:tecution of this 
Agreement: . ,. 

c. · ~a~ . a.D'f ~caff ··an ·6mce for aJi a~rivities of Manager prior io the · 
Operations Start Date; · 

d. Attend regular meetings with Corporation and Central City Entertainment 
Advisory Committee as often as reasonably nccessai)' to facilita~ communications and 
coordination of activities relating to the Facility; 

e. Review recoJl1Il:lendations for marketing plans, MB.E/WBE utilization plan, 
facility design and selection of uses with Central City Entertainment Advisory 
Committee; 

f. Recommend revisions' to the prefimiruuy space program for the FacilitY 
to take i.Oto account user require~ents, operating requirements and local community 
requirements: 

g. Plan and coordinate public rc:larioos aciivities for the Facility; 
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n.· Make Manager reasonably available for press conferences and other public 
appearances; 

i. Assist in the identification and selection of the various design professionals 
for the Facility and review with the design professionals the plans submitted by 
consultants for meclu!nical, electrical, acoustical, graphics, concession services, 
landscaping and facility matters for conformity with the operation requirements of the 
Facility and advise and prepare specifications for furniture, furu.res and equipment for 
the Facility; 

j . Plan, coordinate and participate in major meetings of the design 
professionals for the Facility as may be requested by Corporation: 

. k. During presentation of working drawings and other documentation by the 
design professionals for submission for coasrnzction bids and contract awards, work with 
tbe Corporation and the design profcssionaJ11 in iM (a) review of the documents 
c.omprising the working drawing package for design obJectives and potential cost savings, 
as well as performance specifications and warranty performance criteria and (b) review 
:md recommend changes where appropriate, to make lhe Facility more useful, efficient 
or functional for it!! intended purposes; 

I. Advise Corporation with.respect to the identification, selection of general 
contractors, contractors and/or subcontractors and in the preparation of bid packages and 
negotiation and execution of defmitive agreements with such parties in connection with 
the constrUction of the Facility: 

m: Ensure that the concessionaires and vendors at the Facility have obtained 
. ~ccssary permits, bonds a}ld inSurance required by the.tei'nu of ~ir engagement; . 

n. Advise Corpordtion with respect to the review of applications for payment 
and supporting documentation prepared by general contractors~ contractors, and/or 
subcontractors and others performing work or furnishing materia.b for tm: comtiUction 
of tbe Facility and assist Corporatio1;1 in the negotiation of final payments andJ()r final 
settlements with aU parties involved in lhe constrUction of the Facility; 

o. Advise Corporadon with respect to the enforcement of any agreements 
with any architeeu, general contractors, conrractors, subcontcactors ruill/or design 
professionals providing services at lhe Facility: 

p. Establish line·s of authority and cotnmunicatiom nmong Manager, 
Corporation and the design professionals, and aU other persons responsible for 
implementing r.he development of the Facility and, within two (2) weelcs following 
execution of Chis Agreement, begin working closely with the Facility design team selected 
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by Coqioi:ation and assist Corporation in evaluating design and construction documents 
as they as:;commod.ate recommended venues; 

. q. Review preliminary and final designs of the mechanical, plumbing and 
electrical systems for operational cost effectiveness, energy conservation and general 
efficiency and evaluate space usage, core plans and efficiency factors; 

r. Consult with Corporation regarding the implementation of schedules for 
the completion of the construction of the Facility; · 

s.. Coordinate the construction and [UfJlovcr of du: F~cility for the use, 
occupancy and operation thereof and assist in the facilitation of the transition from 
construction to actual use, occupancy and operation of the Facility; 

t. Solicit, prepare, negotiate and execute multi-year use agreements with 
professional sports organizations, family oriented eve in _producers or promoters and other 
specialty sports and entertainment events and other events requiring significant advance 
boolcing; 

u. Solicit, prepare, negotiate and execute joint venture or production 
agreements with ·international, nationat and local event producers in order to maximize 
th~ utilization of the Facility; 

v. Coordinate, solicit and prepare bid packages for presentations for specialty 
events, exhibitions, collegiate tournaments and other cven.t3 to be held at the Facility; 

w. Recommend and supexvise the implementation of a project reporting 
system With· respect ·to marketing, desi!P:t, conStruction. finance: aJ}d · opcratio~ . · 
r~quirernclltS; · · · · · · 

x. Disseminate to Corporation monthly written reports concerning Manager's 
prc-openioi marketing and operational efforu, such reports to be in the fonn attached 
herero as Schedule 1; 

y. Direct and supervise the procurement of all furniwrc, fiXtures and 
equipment for the Facility subject to the applkable Ji.mjtntions ·of the Budget; 

z. Develop and deliver to Corporation, within one hundred and eighty (1 ~0) 
days of the execution of this Agreement, a preliminary revenue and expense pro-forma 
projection for the first year of operation of the Facility; 

aa. ·.Assist Corporation in determining the Facility's parking requirements; 
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ab·. Prepare, no later than one hundred and eighty (180) days pnor ro tlle 
Operations Start Date, a comprehensive pre-<~perung marketing plan, to include a pre· 
opening sales, advertising and community relations, and media plan, subject to approval 
of the Corporation, and implement the approved plan in a manner that will maximize 
Facility use of and revenue during the early operational years; 

ac. Develop and implemcot a comprehensive staffwg plan, including job 
descriptions, and identify, select and train the Facility's full-time and part-time staff; 

ad. Develop and deliver to Corporation no Inter than Marcl131, 1997 written 
recommendations for the organizational structure and operating policy best suited for tile 
Corporation's continued control !)Ver and growth of the Facility. · 

ae. Identify prospective food, beverage, souvenir, novelty and program 
concessionaires for the Facility, negotiate and (with the approval of the respective 
professional sports organizations) execute contracts with those coru;essionaircs; 

a f. Identify, negotiarc and execute contracts with security and all other service · 
contractors providing services to the Facility; 

a g. Prepare and provide to Corporation, if necessary, no later than May l , 
1998, a comprehensive revised Operating Budget for the facility; . 

ah. Prepare, recommend and implcmect approved operating policies and 
procedures, and rules and regulations for the Facility; 

ai . · Establish rental rate ~chedules for the use of the Facility; 

aj. Plan ·.and· c~rdinilte, in' conjuricdon with the Central City En'tertiinment 
Center Advisory Committee, the dedication openiug ceremonies for the Facility; 

ak. .Design and implemeot a financial accounling system for the FaciHty, such 
sys~m to be mutually agreed upqn by the partie!; 

at. Select, employ and supervise such personnel as shall be necessary for che 
ope radon of the Facility prior to the Operations Start Date; 

am. Plan and coordinate the sale or licensing of Advertising, parking and any 
other source of Operating Revenues desirable for the Facility, and in connection 
therewitlJ, rn.aice distributioll5 frdm the Operating Fund as contemplated herein; 

an. Perform such other consuJting, administrative or management services as 
reasonably requested by Corporation; 
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ao. Prepare, recommend and usc reasonable efforts to implement a program 
for the hiring and training of minorities and women for employment at the Facility as 
well as the involvement of minority and women owned business enterprises to best reflect 
rJte minority make-up of !he immediately-surrounding communities; 

ap. Prepare, recommend and, subject to tlu: a·,railabilily of funds, use 
reasonable efforts to implement a program designed to comply with the rcquiremenrs of 
u'-te Americans with Disabiliti~s Act ("ADA") as !.hey apply to the operational ilSpects of 
r.h.e operation of lhe Facility but not !he Facility itself; any physical accessibility 
requiremcms of the ADA with respect co the Facility shall remain the responsibility of 
the Corporation; 

aq. Attend regular meetings with Corporation for which Manager shall provide 
a sunllllai)' of the operation of the Facility for the previoU3 quarter andprospccts for 
future operations, and at which any otbt:r business regarding the Facility may be 
discussed; · 

ar. Provide to Corporation monthly reports of all activities of Manager prior 
to the Operations Start Date. · 

3.4 fast-Opening Managemeot Duties and Rcsponsibilitjcs. Subject to the limitations 
set forth in tltis Agreement, Mall1lger, or person or persons designatt:d ·by Manager, shall do tbe 
following (or cause the same to be performed) th.rougbcut the Term hereof a~r t.ht: Operations 
Start Date: 

a. Manage and operate the Facility and any facilities ancillary thereto and 
contract for its use in a manner thnt will promote and further the purposes for which the 
Facility is to be constructed, as set forth in the Recital:! to this Agreement; 

. b.· Negotiate, execute, andperfonn all contracts, usea.greemeu~, licenses and 
otbc:r agreements (a) witlt perso~ who desire to sc~dule event.J, perform..ances. telecasts, 
broadcasts or other transmis5ions in, from or to the Facility or who desire oche!'Wise to 
use the Facility or any part thereof or (b) that otherwise pertain to the use, operation and 
occupancy of the Facility or any part thereof; . 

c. Coordina~ (and participate in where necessary or applicable) all 
Advenising, licensing, promotiolllll activities, marketing, and public relations for or at 
the Facility; 

d. Negotiate, execute, a:ld perform all contract.J, use agreements, licenses and 
o:.her agreements (a) for the use of Advertising space in or about ~ Facility and all 
Advertising rights of whatever kind or n.1ture related to the Facility or (b) for the sale, 
promotion, marketing and use of all names, trademarks, trade names, logos and similar 
intangible property relating to the Facility; 
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c. · Operate at and for the Facility, through concessionaires selected by 
Manager, tile sale of food, bevernges, souvenirs, noveltie.s and p~ogrillllS; 

f. Select, schedule, and coordinate lbe efforts of all parties involved in the 
(Jperation of the Facility and establish and maintain consistent procedures for cost 
esti.m..ating and reporting, maintenance and payment of invoices, including preparation of 
Budgets and reports as contemplated by Article 4; 

g. Plan, coordinate, and administer operation of the Facility and continue to 
identifY, select, and train tlh: Facility's staff: 

h. Subjccc to we Budget, retain legal counsel in connection with t.he discharge 
of its duties hereunder and cause s'uch counsel to coordinate with Corporation's legal 
department where necessary or appropriate; 

i. Coordinate the work of all parties performing work in connection with the 
operation of the Facility; · 

j. Monitor actual and projected Qperating Expenses; and advise Corporation 
of any projected or actual variances from the approved Budget(s) in monthly reports; 

k. Make prompt payment of the Operating Expense~ from funds available for 
. that purpose under Article S; 

I. Furnish all services necessary to accomplish the foregoing requirements 
of this Section 3.4; 

m. Perform .suc;h other consulting, administrative or management services as 
reasonably requested by Corporation~ ... · · · · ~ · · · · · · 

n. Devise and implement procedures (including preventive maintenance 
procedures) reasonably designed to keep the Facility in good order and condition, subject 
to ordinary wear and tear, and maintain the Facility in such order and condition; and 

o. Market !he sale of seats within the ar~na portion o( !he Facility. 

p. Prepare monthly and year-ro-dace managemen~ reports regarding the 
Facility operations by segment and by concession to assist Corp<>ration in plan¢ng, 
budgeting, costconttol; performance evalUAtion and revenue enhancement. These reportS 
shall include, but wiU not be limited to, me following: 

1. Patron attendallce by use; 
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2: Monthly and yeaHO-<i.ate reports of revenues and expenses as 
compared to Budget; 

3. Analyses of food a_nd beverage concession and catering 
performance and income for the current period, year-lo-dare, and 
prior periods; 

4. Analyses of other concession/contractor performance and income;. 

S. Analyses of event attendance and revenues on a per capita, average_ 
and total basis; and 

6, Other statistical reports requested by Corporation. 

q. Implement and monitor comprehensive risk management and energy 
efficiency programs for tbc: Facility; 

r. Use reasonable efforts to comply with the Facility's MBEJWBE utilization 
plan as approved by Corporation. Such plan shall be prepared jointly by Corporation and 
Manager; 

.s. Maintain, for review by the Corporation upon reasonable notice, · 
information as reasonably required by Corporation to satisfy Corporation's 
responsibilities, including information regcudiog injuries and unusual incidenrs at the 
Facility, and regarding ~curity measures and safety prognms (including 
recommendatiol!S for changes of such measures/programs) at the Facility . 

. ;3·.s Compliance wjtJl the I,.aw;. pu~. Manager shall comply with aU applicable laws, 
rules, regulntioru. ordinanees relaling CD the ~ and operation ·of the Facility. Manager shall 
perforln its obligations hereunder in conformity with the standArd to which an operator of a 
comparable multi-piJlPOse publiC entertainment facility would operate. Subject to the foregoing, 
Manager shall promptly and fully discharge all of its obtigatioru under this Agreement, Failure 
of Corporation to approve Manager's funding rc:commeodation5 for such compliance shall relieve 
Ma011gcr of ~U li.abUity arising from such lack of funding. · 

3.6 Ftmdiog Limitations. Notwithstanding anything to the contrary set forth in this' 
Agreement, Corporation recognizes and agrees that perfom:tall:Ce by Manager of irs 
responsibilities under Artie!~ 3 and ownvise under this Agreement is in all respe<:ts subject to 
and conditioned upon provision of funds to Manager for such purposes as hereinafter provided, 
in addition lo the Management Fees payable to Manager hereunder, to enable Manager to fulfill 
such responsibilities, and in aU respects is Hmitcd by the Budgets approved by Corporation from 
time to time. If Manager finds that budgeted ftulda will be insufficient to cover costs in any 
Fiscal Year, it sllall be the obligation of Manager to request additional fuods from the 
Corporation, except for Emergency Ex~nditures for which there are adequate funds on hand, 
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· and any such request shaU be made in writing at least thirty (30) days before such funds are 
needed. The requirement for a written request for funds shall not apply in the event of a need 
for an Emergency Expenditure if there is additional funding available in the Op:rating Fund 10 
cover such Emergency ExpenditUre. Manager accepts the limitations of the Budget and agrees 
that Corporation has no responsibility or duty to provide funds in excess of the approved Budget, 
as such Budget may be amended from time to time. [f; additional funds are necessary 
Corporation agrees to request from the City Council of the City of Austin such additional funds . 

3. 7 lliuKI. Prior to or simultaneous with the execution of this Agre~ment, Manager 
shall deliver to Corporation a "Blanket Position Fidelity Bond" in the amount of Twenty 
Thousand Dollars ($20,000} for each Manager employee who handles the Facility monies on 
behalf of Manager and the Corpor'lltion. In the event of a fraudulent act, dishonest act or 
embezzlement by an Manager employee, Corporation may make demand upoo and receive 
payment under such bond. 

3.8 No Coustmction or Design Responsibilities. Notwithstanding Manager's review 
of and recommendations with respect to the design, plans, and specifications for the Facility, 
Manager will not have responsibility to Corporation or any ocher person for or authority 
concerning the same nnd will IJOt s.upervise or be responsible in any manner for construction 
related to !he Facility. The parties acknowledge and agree that Manager shall not be responsible 
for the selection of archltects, contractors, sub<:onttaccors or suppliers; the prosecution of the 
work: the compliance of tbe work with the plans and specifications for the Facility or applicable 
law, rules, regulations, or codes; the completeness, adequacy, accuracy , reasonableness, or 
appropriateness of those ptans or specifications; or otbciW.ise witb res~t to the construction, 
imptovement orrenovation of the Facility notwith9tandinglhc obligations of Manager hereunder. 
Corporation acknowledges that Manager's recommendations, if any, are based solely upon 
Manager's practical experiences in tlte operation of public assembly facilities similar to the 
Facility. · Corporation acknowledges and agr~s ' to look to the contr~tor. subcontractors, .. 
architects, engineers and other design professionals for an matters related to iltC design aoi:l 
consl.tuclion of any such construction work and not to MaDllger. 

ARTICLE4 

RECORDS. ACCOUNTS ANP REPORTS 

4.1 BookslRccords. The Manager shall maintain, with respect to its management and 
operation of the Facility, complete, separnte and accurate books of account and records of its 
activities and fmances, as reasonably required by Corporntion .or as required by applicable 
federal or state law. Such books of account and records shall be prepared and maintained in 
accordanc.e with genera([y accepted accounting priocipfes and industry standards. 
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4.2 ~iii~ Prernjscs/Facilicy Infoonatjon. Authorized representatives of 
Corporation an~ Cil:y shall be issued an identification credential authorizing their access to the 
Facility. Upoa reasonable prior notice to Mall1lger and presentation of sucb identification 
credential, authorized representatives shall have the unqualified right to: (a) enter upon Facility 
property and inspect the property and improvements, and (b) examine, copy and make· extracts 
of books, records, accounting and fmanc1al data and any od1er documents or records concerning 
r.he management and operatlori of the Facility. The Corporation and City _ shall each provide 
Manag~r with an up-to-date list of authorized, credentialed representatives; 

4.3 Annual Audit Retl1)rt. Nor later than December 31 or each Fiscal Year during the 

. . .. . .. ··-· .. · . . 

term of this Agreement, the Manager sb.nll furnish w Corporation an annual audit report for the 
previous Fiscal Year. which sfulll include a balance sheet, an income statement, a statement of 
cash flows. and notes to the fiJW,~Cial statementS, prepared in accordance with gencmlly accepted 
accounting principles and accompanied by an audiror's report containing an opinion of the 
independent certified public accounting fum preparing th~ report, which shall be a fum of 
national reputation selected jointly by the Manager and Corporation. In addition, the Manager 
shall furnish to the Corporation an annual report on agreed-upon procedures for the Manager's 
system of revenue accounting, for which report the Corporation shall determine che agreed-upon · 
procedures. The eogagemeDl letter from the independent firm of cenJfied public accountants 
shall contain a statement that the Corporatio9 shall receive a copy of aU · atldit work papers 
produced either by the Manager or tltc accounting rum during the annuaJ audic of the financial 
sratements. The notes to the audited annual financial statements shall contain a detailed 
breakdown of revenues by source and expenditures by category. The Manager shaU deliver to 
the Corporation, at the same time it delivers the annual audit report, a copy of all of t11= audit 
work papers that underlie lhc audited annual finaru:ial .statemen!S. · 

4.4 Einaricjal Reports. Within .twenty-five {25} calendar days of the end of ~ach 
calendar ·month. 'the Manager_ s~l fu_rnisli _to .Cotpo~ation a· report regnrding the Facility's. 
rrnanCiid perfonnance during the prior month, including aU Operating Expenditures and 
Operating Revenue5.' · 

4.5 · Capital Expewmure Budeet. Not later than May 1 of eacli Fiscal Year during the 
tenn of this Agreement, the Manager shall _submit a proposed budget ·for projected Capital 
Expenditures for the following Fiscal Year. This tludget shall be subject to the procedures 
customarily employed in connection with the: development, approval, and itnplemeruation of 
capital budgets for Corporation. rn addition, if the Manager or any of its representatives at any 
time becomes aware of any condition that jeopardizes the public safety or the strucrural 
soundness or operational capability of the Facility, the Manager shaU promptly. advise 
Corporation in writing, and shaU include recommendations for- remedial action. Failure of 
Corporation co approve Manager'! recommendation.s for such remedial action shall relieve 
Manager of all liability arising from such lack of remedial action. 

4.6 Annual Operating Buditt. Not later than May 1 of each Fiscal Year during the 
term of this Agreement, the, Manager shall submit to Corporation for review an~ approval a 
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proposed annu:il .operatlng budget for the following Fiscal Year, listing all projected Operating 
Revenues and Operating Expenses by category and by calendar month. This budget shall be 
subject to the procedures cusromarily employed in connxtion with the development, approval. 
and implementntion of operating budgets for the Corporation. 

4. 7 .B.u1\gr.L.Ll.P,.o.ro.Yal. Corporation shall promptly review ?.II proposed budgets and 
amendments thereto and cammunicat,e to the Manager any comments or suggested revisions 
thereto. The parties agree to negotiate all budget matters in good faith and to meet at least every 
two weeks following submission of tru: proposed budget, or more often as may be necessary, 
to resolve any outstanding budget issues. If, however, the pllrties arc uilllb!e to reach a final 
agreement in writing by August 1 of any Fiscal Year, notwithstanding the parties' good faith 
efforts, the Budget for t11e following Fiscal Year shall be identical to the Budget rhen in effect. 

4.8 Funding Comingeo.c~. Notwithsr.anding rM provisions of Section 4.7 hereof, in 
the event of the non-appropriation of funds by the City of Austin to the Corporation in an 
amount sufficient to enable the Corporation to make all required payments to Manager under this 
Agr~ement, Manager shall have the right to either accept such. reduced or insufficient funding 
or, at M;mager's election, to ~rminate this Agreement by written notice to the Corporation given 
within sixty (60) d.:lys following Manager's receipt of ootice of such non-appropriated funding. 
In the event that all appropriatiow or funds are rcstoml and fully funded by the City of Austin 
ro the Corporation for the operation and maintenance of the Facility after this Agreement has 
been terminated pursuant to !his Section 4.8, Corpcration shall provide written notice thereof 
to Manager whereupon Manager shall have the first right to enter into a new agreement with 
Corporation on the same terms and conditions ~t forth herein. In the event Manager elects to 
exercise such right and option, Manager and Corporation sh.a.ll promptly thereafter execure aru:l 
enter into an amendment to thi~ Agreement reinstating the same to it.s original terms and 
conditions. Subject to the appropriation offun.ds by the City, Corporation shall pay to Manager 

. ·\he Management Fees .and all expenses and any other ·Sll.!tlS due ·and payab[e to Manager 
hereunder through and including the dare of termination, · 

ARTICLES 

5.1 O~rating Revenue Accouru. After the Operation.s Start Dare, Manager shall 
collect ail Operating Revenues and deposit them in a separate, interest-bearing account 
maintained by Manager in its name in the Dep<Jsitory (the "Operating Fund"). Manager shall 
have complete control aod authority~ to the O~rating Fund, subject only to the provisions of 
this Article 5. Mouies in the Operating Fund and any interest thereon shall be applied first to 
the payment of Management Fees accrued through the end o( the prior month ar..d thereafu:r ro 
any other Operating Expenses then accrued. The balance shall be retal~d in the Operating Fund 
as reserve for payment of future Operating Expenses. If, at the end of any Fiscal Year, there 
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shall be a bnlantc in the Operating Fund in an amount in excess of the anticipnred working 
capital and Operating E:-:pcnses for the first month of the ensuing year, Manager shall disburse 
such excess to Corpor.~tion on or before the fifteenth (15) clay of such month, subject to the 
provisio!lS of Article 7 below. 

5.2 · Working Capital Fund. After !l1e Operations St:rrt Date, in order to provide the 
workine capiwl necessary to permit Manager to p:!rform its obligations hereunder with respect 
ro Operating Expenses and Capital Expenditures not funded by tlle Operating Fund, Corporation 
shall advance to Manager for deposit in an interest-bearinr: account in the DepositOry to be lleld 
and administered by Manager in Manager's name ("Working Capital Fund"), a minimum amount 
equal to twenty-five perce~t (25 %) of the projected Operating Expenses for the Budget year then 
in effect, as provided below: 

a. Working Capital Fund. By no later tban·the first day of each Fisc.al Year, 
Corporation shall advarn:e to Mamger such amount as is necessary to replenish the 
Working Capital Fund to a minimum amount equnl ti> twenty-five percent (25%) of the 
projected Operating Expenses for the approved Budget then in effect; provided, however. 
that in no event shall the aggregate of all contributions made in accordance with tllis 
Article 5 in any Fiscal Year exceed "the amount of Operating Expenses set forth i.n lhe 
Bl.ldger. 

b. Application to Unfunded Operating Loss. If after the nrst day of any 
month the amount of monies on deposit in the Operating Fund and available for that 
purpose shall be in.suffi~;ieru for the payment of Operating Expenses then due or budgeted 
to become due during such month, Manager may · advance the amount of such 
insufficiency from· the Working Capital Fund to £M Operating Fund. Mnnnger shall 
immediately notify Corporation of any such advance and, subject to tbc limitations in 
Section 5.2a. , Corporation shall.promptly, but in no ~,!Vent lat~r than th_e tcnt,h (lOth). day 
following the giving of sixch notice;· r~store to Manager· for deposit in the Working · · 
Capital Fund tM amount of such advance. 

c. Appl ication to Emergency Nced.5. If at anytime or from time to time, t>y 
reason of any occun:eoce of an Emergency Expenditure, a shortfall occurs in monies on 
deposit in the Operating Fund (together with funds made available therefor hy 
Corporation under Section 4.6 ) for payment of Openlting Expenses then due, Manager 
may advance from the Worldug Capital Fund to the Operating Fund the amount of such 
insufficiency. Manager shall immedia~ly notify Corporation of such advance, and to the 
e:<.~nt funds are availnb!e in the Eudger, Corporacion shall promprly, but in no event later 
than the tenth (lOth) day following the givillg of such notice, restore to Manager for 
deposit in the Working· Capita! Fund the amoum of_ such advance. 

5.3 No Obligation of Manailer tO Advance Funds. Corporation is solely responsible 
· for and sbll promptJy pay, or provi~ funds to Manager to enable Manager to pay, all 

Operating Expenses, Emergency Expenditures, and Capital Expen.dirures and Manager sh11ll not 
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be obligated to ·malce any advance of lis own funds to or for the accowtt of Corporation or to 
pay any sums incurred for the perfonnance of services or goods delivered to the Facility, nor 
shall Manager be obligated to incur any liability or obligation for the account of Corporation. 

ARTICLE 6 

POWER AND FUNCTIONS 

6.1 AurhodtY of Manager. Manager shall have the exclusive right and authority co . 
exercise, or delegate the exercise of. all rights, powen and duties conferred or imposed on 

.Manager in this Agreement. The power! of Manager with respect to the Facility shall be 
plenary, subject only to the limitatioru~ expressly set forth in this Agreement. 

6.2 Ern~. The Manager sb.ail have no autllority to sell or otherwise dispose of, 
or to encumber or aliena~ any personal or real property owned-by Corporation and/or the City. 
Upon notice from Manager to Corporation of the need to move off·site ·any movable property 
that Manager has determined is surplus or U~tiJeCessary at the Facility, Coqwration will remove 
such property within three (3) days. Corporation shaU be obligated to provide Manager with 
an accurate initial inventory of all property and non-consumable ite~IU located at !he Facility 
owned by the Corporation and Manager sbaU be obligated to provide Corporation with an 

. accurate annual inventory of all property and non-collSU.IllBble items located at the Facility. 

6.3 Capital Improvemenl!!. ~cept for the Capital Expenditures set fortb in the 
Budget and Emergency Expenditures, Manager sbaU liavc no authoritY· to make any material 
alterations or any capital improvements to the Facility without the prior written consent of 

, Corporation. 
~ • 0 • • • • 

. 6:4 Contracts. The Manager sbaU have no authority, without the prior written ci:.msen.t 
of'Gorporatioo, to enter into: (a) any conmct for more than Thirty Eight Thousand alld No/100 
Dollars ($38,000) or (b) any contract for the provision of goods and/or services to the Facility 
at any time beyond the expiration date of the initial term of this Agreement provided, however; 
tfult Corporation agrees to cooperate with Manager in connection with the execution of such 
contracts that would e"tend beyond the term of this Agreement by executing and delivering 
agreements with the providers of such goods and services whereby Corporation agrees to honor 
and observe such contTacts following termination of thiJI Agreement Manager shall bave the 
right to enter into, execute, and deliver contracts with users of the F~illty which extend beyond 
or relate to dates falling after lhe expiration of the term of this Agreement. All contracts entered 
into by Manager shall provide that the same are assignable to Corporation without the vendor'~ 
prior consent and, notwithstanding any contrary provision hereof, upo11 termination of this 
Agreement for any reason, Manager agrees that Corporation sball bnve the right ro and the 
Corporation shall assWlle in writing any or all then outstanding contracts affecting the Facility. 
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6.5 Ernployc:cs. 

a. Employees now or hereafter ~red ':Jy Manager in connecticn with the 
management services provided by Mamger slulll-e employees of Mamger and not of 
Corporation, although the employment costs of such employees (wages, salary, ben-e titS) 

shall be part of the Operating Expenses. Such employment costs shall be consistent with 
industry standards in Ch(! field of privarc facility management, at each level of 
employment. Manager shall have complete and absolute discretion and authority with 
respect to the r.umber. functions, qualifications, compensation and other terms and 
conditions relating to its employees, subject only to the provisions of Section 4.6 of t11is 
Agreement. 

1>. Manager, following consultation with the CorpOt3tion, shall select the 
General Manager who will be pl:tced on site at the Facility. The General Manager shall 
be and remain an employee of MaMger. 'The Ge~:~.:ral Manager's salary ar.d all other 
employment costs, iru:luding, travel to and frcm Houston for meetings, car allowance 
and other benefits and related employment cosrs, shall be part of L~ Budget anu 
Corporation shall reimburse Manager· therefore. Iu the event that Corporation has 
concerns related to the General Manager, Corporation and Manager shall meet to discuss 
those concerns and, subject to applicable employment laws witll respect to such matter, 
Manager shall propose to Corporation a plan to address such concerns. If such plan is 
no t satisfactory to the Corporation, the parties shaU continue meeti.ng until a mutually 
agreeable: plan is reached. · 

c. Corporation covenants and agree3 tlu1t neither it nor its Authorized 
Representative shnll during the term hereof or for a period of twelve {12) months 
following the expiration or early ten:n.in.ation of this Agreement hire, employ, solicit for 
hire, or engage· in any I;Qanner or for any purpoS¢ any person who has seryed as General 
Manager during. the. Tcnn of thls Agreement, or any other ·o( Manager's "senio"r 
personneL" "Senior personnel" shall mean and refer to the three (3) individUals involveli 
in management who are designated by Manager in a written notice to 1M Corporation as 
"senior personnel" for purposes of t.hll Agreement. 

6.6 eurchase of Supplies and ScClli;~. Mannger shall b.ave full authority and 
discretion as to the pure~ of aU equipmerJ, materials, supplies and inventories reasonably 
required by it io the nuoagement of the Facility but shall endeavor to make all such purchases 
at the best price available a~ tmown to Manager, considering the quantities required and tbe 
quality desired, at the time available for the delivery and the soun:es of supply whenever 
possible as part of a. volume purchase by Manager. Manager may not, without the prior written 
consent of the Corporation, acquire property or services from or otherwise transact business with 
its Afftliates for any of the goods to be purchased or services to be perfonned by it under this 
Agreement. 
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Mana get' has advised Corporation that Manager performs facility services similar to those 
outlined herein for ocher public assembly facilities. In order to IIlllXimize utilization of the 
Facility, Manager may from time to time book the same event at a number of the facilities it 
operates. If Manager desires to book events at clle Facility wltile at the same time booking said 
events under the srune contract (or one or more coru:racts executed concurrenrly) for other 
facilities for which Manager is providing services, then before finalizing such contract, Manager 
shall obrai;ll Corporation's approval over the allocation of sucll contracts' eli.~nses to the 
Facility. Similarly, if authorized to acquire business services for the Facility, Manager desires 
to acquire goods or services in bulk for the Facility .and on.e or more of !.be other facilities for 
which Mannger performs services, Manager shaU fust obtain Corporation's approval over the 
allocation of the costs thereof to Facility. Provided, however, Manager shall aot allocate or 
impose any costs or expenses related w its corporale offices or other facilities to the Facility 
which are not related to Manager's provisions of management services to the Facility. Provided, 
Corporation's approval under this Section 6.6 shall not be unreasonably withheld or delayed. 

6. 7 Settlement ofClajms. Manager has been advised by Corporation (and Corporation 
shall continually keep Manager apprised ot) Corporation's procedures and requirements in 
respect of senlemeJU of third party claims filed against Corporation or with respect to the­
Facility. Manager agrees to comply with such settlement claims and procedures as it has been 
advised of in writing by Corporation so long as such settlement proced~s do not. delay a 
proposed settlement by Mansger which delay·may result in tlu: assessment of civil or criminal 

· penalty against Manager. Manage_r and Corporatioq agree to cause their respective legal 
counsels co coordinate with one another in connection with the settlement of claims, all costs and 
expenses thereof, Including the settlement thereof, to be deemed an Operating Expense if w 
Corporation agrees tO such settlement (unless cov~red by f.nsu.raoce, in which case the 
Corporation shall be deemed to consent) in accordance with the tenm and provisions of this 
Agreement. 

· · 6. s ?C[gnccssioia"rut~setvice·'Gonfhdt!. ,l\'f.~g~.f.~~~H:E~~j-~JJ1C1ci.9.riJP~qg_gl_~;.P.ti9r 
~PP.m~~:.~m~-:~{i"~d~conaacilf:oifu~:~~~o~!~Y.~@it~nai~:Vana.t:fp~~~!'~~~-JQ~Jx:·;en~~-~~:!!fro 
$Y,#w.4U*-:£Ween~Mwgc·rraoo:ilii?d'piirlies : f'dfiffie·:Ph)vlliionior:mc~rO&I\3Ddrtie:vcrage·iConcession 

~.Ci.i:~s:~cy,ic~s;.:for:(th~]Jf~.C.:.!U!-Y· The parties agree and acknowledge, however, that Corporation's 
approval authority i! limited t() the terins and conditions of Manager's standard coOLta.ct form, 
and tlmt Corporation shall not have the right· to select or app~ove any specific concessionaire. 

6.9 Corgoratico 's Co.Ycnant Aiainst Interference. Corporation covenants and agrees 
that neither it nor its Authorized Representative sh.a.Jl initiate or intervene in any manner 
whatsoever in negotiations with existing or prospective lessees, users, advertisers, service 
contractors or other persons doing business or seeking to do bus~ss with the Facility nor shall 
the Corporation or its Authorized Representative solicit, request or seek any services, 
contributions, gifts, favors, tickets, gratuities or other benefits from Manager or any person 
doing business with the Facility. 
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ARTICLE 7 

E.EES AND EXPENSI...S 

7.1 ~ning__Ma.r!.agmJ.~Lfus. During the design, construction and 
development of the Facility. Corporation shall pay to Mamger a management feCJ of $6,500 per 
month for each month during the Term prior to the Operations Start Date. In addition, 
Corporation shall reimburse Manager for any consulting fees and costs incurred by Manager, 
provic!ed that such fees and/or coslS do not exceed the amounts approved in the pre-opening 
Facility budget attached h::reto as Er..hibit "B", and provided that the Corporation's obligations 
to pay the additional fees referred to in this sentence shall terminate at the Operations Start Date . 
The roanagemenE fees described in thi~ Section 7.1 sbnU be payable on or before the first day 
of each mooch commencing witb the CoDl!llenccment Date. All consulting fees 'and costs 
incurred by Manager and payable under !.his section 7.1 shall be payable within thirty (30) days 
following receipt by Corporation of an invoice, along with supporting documentation and 
invoices for all such consulting fees and costs. Tite management fee .~hall be prdrated for any 
partial month during such period. 

7.2 · Aooual Man.a~emcnt. Fees. For services to be performed by Manager, 
Corporation sh.aU pay .to Manager, commencing with the Operations Start Date, a base fee of 
SlOO,OOO.OO per year, such sum to be paid, in each year, in twelve (12) equal i.n.slallmenr~ on 
or before the f.t.rst busmess day of each month throughout the relllllining Term hereof. The fee 
shall be prorated for any partial month during such period. 

7.3 Performance Comp<:nsatioo. 

a. In addition to the compemationpayable to Manager under Sections 7.1 and 
. 1.2 hereof. for the fl.r.it ye~ following the Operati<;Jll!! Start ·Dater Corporation shall pay to 
Manager, o~ or before the thirtieth (30th) day following me ctar.e on ·which the annual audit 
report for the Fiscal Year in question has been delivered, an amount equal to: twenty-five 
percent (2.5%) of the favorable improvement in the los~ or profit above the Budget estimates for 
such Fiscal Year (attached hereto iW Exhibit C), provided, however, in oo event shAll the amount 
payable to Manager under this Section 7.3(a) eltcced $2~.000. For purposes of this 
Section 7.3(a), Emergency Ex~ndirures shaU be excluded from the calculation of Operating 
Expenses. · 

b. In addition to the compensation payable to Manager uoder Sections 7.1 and 
7.2 hereof, following the first anniversary of the Operations Start Date, Corporation shall pay 
to Manager, annually in arrelml, on or before the thirtieth (30th) day following the date on which 
the annual audit report for the Fiscal Year in question has been delivered, an amount equal to: 
rwenty-i1ve perceru (2.5%) of the favorable improvement in the loss or profit above the Budgeted 
estimates for such Fiscal Yeo.r, provided, however, in no event shall the amount payable to 
Manager under chis Section 7.3 exceed $25,000 in any Fiscal Year. For purposes of this 
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Section 7 .3, Ernergcncy Expenditures shall be excluded from the calculation of O~rating 
Expenses. Performance compensation shall be negotiat~d for any renewal term. 

ARTICLE 8 

8.1 Insuracce to be Maintained by M~. Throughout the term of this Agreement, 
Manager shall carry insurance in the types ;md amounts specified below. Marogcr agrees to 

furnish to Corporation certified copies of aU policies as evidence thereof: 

a. All ris!c: coverage including, but nat limited to, fire, wind, hail, theft, 
vandalism, and malicioU!! mischief on the building facility and City owned or Corporation 
owned contents contained within the Facility. The coverage shall be at replacement cost 
wiih a 100% coinsurance clause and the Corporation shaH be shown as a mortgagee. and 
r.he Coq>oration and City shall be loss payee5 on the policy. 

b. Comprehensive Electronic Data Processing coverage for hardware, 
software, and related equipment located ar the Facility, at replacement cost with a 100% 
coinsurance clause. Tb.e policy shall provide coverage for interruption of power and 

. electrical disturbance. 

c. Workers' CompeiL~ation and Employers' Liability coverage with limits 
consistent with statutory benefits outlined in the Texas Worker's Compensation Ace, as 
amended from time to time, and minimum policy limits for employers' liability of 
$1,000,000 bodily injury eac:h accident, $1,000,009 ppctily injury ~y disease policy limit, 
and $1,000,000 bOdily lnjury by disease ·each employee. The policies shall contain'tllese 
endorsements in favor of the City and Corporation: 

.i. Waiver of Subrogation 

.ii. 30 day Notice of Car.cellation 

d. Commercial General Liability Insurance with a minimum bodily injury and 
property damage per occurrence limit of $5,000,000, Coverage shall include, at a 
minimum, Persolllll and Advertising Injury Liability coverage and Products and 
Completed Operations coverage with a separate aggregate limit of $5,000,000. The 
policy shall conw.in the following provisions: 

.1. Blanket contractual liability coverage 

.ii. City and Corporation indicated as additional insureds 
.iii. 30 day notice of cance!Iadon in favor of~ City and Corporation 
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_ . . iv. Waiver of transfer right of recovery against others in favor of tl1c 
Corporation and of the City 

. v. Aggregate lim irs of insurance per location endorsement 

. vi. Independent contractors' coverage 

e. Security guard liability coverage with a minimum bodily injury and 
property damage per occurrence limit of $1 ,ODO,OOO. Personal injury coverages, 
including coverage for false arrest, shall be provide<.!. The policy sitall contain tlle 
following provisions: 

~r. City and Corporation named as additional iitsureds 
.ii. 30 day notice of cancellation in favor of the City and Corporation 

f. Business Automobile Liability Insurance for 0)11 owned, non-owned and 
hired vehicles with a minimum combined single limit of $1,000,000 per occurrence for 
bodily injury and property damage. The policy shall contain rlle following endorsements 
in f.nvor of City and Corporation: · 

.i. Waiver of Subrogation en<forsement 

.u. 30 day notice of cancellation endorsement 

g. Errors and Omissions coverage, not less than $500,000 per claim, shall. 
be in place for· protection from clai.trul arising out of the performaoce of professional 
services. Coverage shall be continuous for not !esB t}.an 24 months following termination 
of the Agreement, including any renewal8. Coverage, including any renewals, shall have 
a retroactive date coincident with or prior to the date of this Agreement. 

h.· General Requirements. 

Manager agrees not to commence work until it has obtained the required insurance as 
descri~d in tlli.s Section 8.2, and until such insurance has been reviewed by City and 
Corporation. So long as Corporation provide~ adequnte furuling therefor,' Malli1ger shall 
not cause any insurance to be canceled nor permit any insurance to lapse during the r~rm 
of this Agreement or M required under thl! Agreement. 

Insurance i3 _to be written by companies licensed to do business in the State of Texas at 
the time the policies are issued and shall be written by companies with A.M. Best ratings 
of B + VI1 or better. Workers compensation coverage written by !he Texas Workers 
Comperuation Insurance Fund shall be acceptable. Professional liability and Security 
Guard liability coverage shaU be written by companies acceptable to City and 
Corporation. 

All endorsements naming tl:l.e City of Austin, such as additional insured, waivers, and 
notice of cancellation endorsements, as well as insurance certificates, shall indicate: City 
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of Austin, Parks and Recreation Department, P .0. Dox 1088, Austin, Texas 78767-8828 
ATTN: Director of PARD. If this Agreement is assigned, these endorsement 
requirements shall apply ro the assignee and Manager agrees to notify any assignee or 
proposed assignee of such requirements. 

The "other". insurance clause shall not apply to the City or Corporation where City or 
Corporation, as npp licable, is an additional insured shown on any policy. It is intended 
that policies required in the Agreement sb.aH be con.c;idcrcd primary coverage as 
applic;!ble. 

If insurance policies are not wlineo for the amount~ specified above, the Manager shall 
carry Umbrella or Excess Liability lnsura.nl;;e for any differem:es in amounts specified. If Excess 
Lability Insurance is provided, it shall foilow the form of the primary coverage. 

Corporation shall be entitled, upon request and without expense, to receive: certified 
copies of policies and endorsements thereto and may, so long as the e,;cess cost thereof is furul.ed 
by the Corporaticn and p;operly included in the Budget, make any reasonable request for 
uc:!etion or revision or modification of particular policy tertn5, conditioll!l, Iimicatiol15, or 
exclusions except where policy provisions are established by lnw or regulations binding upon 
either Corporation or Manager or the underwriter on any such policies. 

City and Corporation reserve the right to review the insurnnce requirements set forth 
during tlu: effective period of this Agreement and to make r~nsonable adjustments, so.long as 
the excess cost tt.ereof is funded by the Corporation a.r.d properly included in the Budget, to 
insurance coverage, limits, and e"clusioll!l when deemed necessary and prudent by City and 
Corporation based upon changes in stnrutory lnw, court decisioru, tM claims history of the 
i.r.dustry or fi.n.mcial condition of the insJ.Uance company. 

8.2 Indemnity. To the extent allowed by law Manager· and Corporation shall 
indemnify defend and hold h.annless 1M other party and the City ·and their respective officers, 
agents, employees, directors, and shareholders ("the Indemnified Parties~) harmless -Qf, from, 
and against any and all claims, demands, suits, liabilities, cause~ of action, daii11lges, costs, and 
expenses (including reasonable attorneys' fees and costs of court), including claims for person.a.l 
injury, that any or all of 1he Indemnified Parties may hereafter suffer or incur in connection 
with, related to or in any wny, directly or indirectly, arising out of the performance by Manager 
or Corporation or itS reprtsentativcs, agents, employees, or subcont:racrors, of its obligations 
under tills Agreement. 

8.3 Wajycr of Subro£atioo. The partie~ release each oth.er and their respective 
Authorized Representatives, from any claims for damage to any person, the Facility or any 
fixtures, personal prcperty, improvements and alterations of either party in or ab<Jut the FaciEty . 
that are caused by or result from Iisks insured against under any insurance policies required to 
be carried by the parties under !.his Agreement, whether or not the cause Chereof results frcm 
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the negligence (whcrber ordL'lary or gross of any party to this Agreement). The panics agree 
to cause the issuers of the insurance policies required to be maimained by them hereunder to 
include waivers of the rights of recovety and subrogation. 

8A Sun•ival. Ail obligations of the parties under this Article 8 shall survive the 
expiration or early (ermination of this Agreement 

ARTICLE 9 

IERMINATIQN 

9.1 Termination for Cause. Either party may terminate this Agreement for cause by 
written notice upon !.he occurrence of a Material Breacb, as defmed in Section 10.1, by the other 
party and the failure of the: breaching party to cure the Material Breach in accordance with 
Se{:tiOa IO.l. 

9.2 Alru:lmatjc Tennjoatioo. This Agreement shall terminate automatically, without 
3Ction or notice by either party, upon the occurrence of any of the following: Manager files or 
has filed against it a volunmry or invqluntary petition in bankruptcy or a voluntary or 
involuntary petition or an answer seeking rcorgao.ization, an arrangement, readjustment of its 
debts, or for any other relief under the Bankruptcy Code, as amended, or uro..der any other state 
or federal insolvency act or law not dismissed wichln suey (60) days thereof, or any action by 
Manager indicating its cousem to, approval of, or acquiescence to the appointment of a receiver 
or trustee for all or a substantial part of its property; the making by sucn pu.rty of an assignment 
for the benefit of creditors, the inability of Manager or its adinission in writing of its inability 
to pay its debUI as they mature, or the liquidation, dissolution or te.rmination of t..i.e corpDrate or 
plll'trlership existcnee . of ~anag~r or the, failure of the City- of Austin to. appropriate funds 
sufficient to meet the budget for- the succeeding year, subject to the proviSions of Sections 4.1 
and 4.8. 

9.3 Surrender of Improvements. Upon expiration or termination of this Agreement, 
Manager shall promptly surrender !.be Facility to Corporation, returning all balances in rhe 
Operating and Working Capital Funds to Corporation, leaving equipment, supplies, manuals, 
books, records, and, invenrorie3 th.nt are the property of Corporation or from funds made 
available by Corporation, and Corporation shall ~di1itely make all paymentl! due Manager 
as set forth in this Agreement. Manager shall also deliver aU documerus, records, and oilier 
non-proprietary work: product ge~rated by Manager for Corporation during the rerm of this 
Agr:::ement. 
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ARTICLE 10 

BREACH 

10.1 Mat.W.alB.rl:ach. Each of the following shall constitute a "Material Breach" under 
tllis Agreement: 

a. Failure to pay when due any amount required to be paid under this 
Agreement, if the failure continues for thirty (30) days after written notice iUl.S been 
given to the breaching party; 

b . Failure to perform any other obligation under this Agreement, if the failure 
co perform is not cured within thirty (30) days aftu written notice has been given to the 
breaching party, except that if the breach cannot reasonably be cured within thirty (30) 
<jays, a Material Breach sllall not be deemed to have occurred if the br.eaching party 
begins to cure the breach within the thirty (30) day period and diligently and in good 
faith continues to pursue the cur~ of the breach. 

10.2 Interest on DelinQUent Payments. Interest shall accrue on any SlliUS not paid when 
due from tile date on which a default notice is given until paid at an annual rate equal to the 
lesser of 12 % per annum or the maximum non-usurious rate of interest pcnnitted by applicable 
law. 

10.3 tlotjcc of Breach. Each party shaU promptly notify the other party in writing of 
any act or omission believed to ~ a breach of this Agreement. · In order to be effective for 
purposes of Section 10.1 or 10.2, a notice of a breach must state that it is a notice of breach and 
must specify th.e act or omission alleged to con.stitute a breac~ of this Agreement. 

10.4 . Rigb~ of Non-BrcaCbinz PartY. If a Materia.l Breach occurs and jg not waived 
in writing by the non-breaching party, rllen the non-breaching party shall have the following 
remedies which are not c:xciU!!ive but cumulative in addition to any other remedies now or later 
allowed by law or in equicy; 

a. The right to cure, at the b~eaching party's cost and expense, any Material 
Breach and recover sucb costs together with interest thereon as provided in Section 10.2; 

b. The right to sue w collect any SUilltl not paid when due, together with 
interest accrued thereon as provided in Section 10.2; 

c. TM right to sue to collect damages suffered by the non-breaching party 
by reason of the occurrence of a Material Breach other than breach in the payment of 
money; 

d. The right to terminate this Agreement; or 
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e. The right to injunctive relief including seeking specific performance of the 
breached obligation. 

ARTICLE 11 

MISCELLANEOUS 

11.1 Nm!w. Unless expressly otherwise provided elsewlzere in r.his Agreement, any 
election, notice or other communication required or permitted to be given under this Agreement 
shall be in writing and deemed to have been duly given if and when delivered personally (with 
receipt ;~cknowledged) or three (3) days after mailing ~ same (by certified mail, l'erum r~eipt 
required) with proper postage prepaid, or when senl by 11 national commercial courier service 
(sucll as Federal Express. or DHL Worldwide Express) for expedited delivery, to be confirmed 
in writing by such courier, or when telccopied, telegraphed or telexed to a party, at su.ch party's 
address set forth below or at such other address as a party niay designate by uatice given to the 
other in accordance with the foregoing. 

To Corporation: 

Director, Parks and Recreation Department 
City of Austin 
P .0. Box 1088 
Austin, Te.xu 78767-8828 
Attention: Jesus OUvares 

With a copy to: 

Cicy At«)mey 
City of Austin 
P.O. Bolt 1088 
Austin, Texas 78767-8828 

To Manager: 

ManaserllDD. LTD. 
Eleven Greenway Plaza 
Suite 3000 
Houston, Texas 77046 
Attention: President 
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Witil a ~opy to:. 

Denis C. Bralwn 
Winstead Sechrest & Minick P.C. 
910 Travis, Suite 1700 
Houston, TexJ.> 77002 

Notice slul!J, in aU cvenr.s, be effective upon receipt by the addresse(:: except that notice: 
by facsimile electronic tranSmission shall, if received afrer 5:00 p.m. or any day which is not 
a business day, be deemed received on r.he ne~:t following business day. 

11.2 Amendments. This Agreement may be amended only by the written consent of 
· the parties. 

11.3 Title and Captions. All article$ or section titles or captions ill this Agreement arc 
for convenience of reference only. Tiley should not be deemed to be part of this Agreement or 
to in any way define. limit, extend, or describe the scope or 'intent of any provisions of th.is 
Agreement. Except as specifically otherwise provided, reference to~ Artic:es," "Sections," and 
"Scb.edulcs" are to~ Articles and Sections of and Schedule~ to this Agreement. 

11.4 lJODOUWj and...Elural.5.. Whenever ~ context may require, any pronoun used in 
this Agreement shall include the corresponding masculine, feminine or neuter forms, and the . 
singular form of nouns, pronouns and verbs shall include the plural and vice versa. 

1 1.5 SeverabillCL. Each provision of thi.s Agreement sha11 be considered ro be 
severnble and, if, for any r~ason, any such provision or any part thereof, is determined to be 
invalid and coll!T:uy to any existing cr future applicable law, suet\ invalidity shall oot impair the 
operation of or affect those portioM of this Agreement that arc vaJid, but this Agreement shall 
be construed and enforced in all r.espec~ as if the invalid dt u,ne·nforceable provision or pari 
thereof had been omitted. 

11.6 :Successors. Tilis Agreement shall be binding upon and intire to the benefit of the 
panics and their respective hem, executon, successon, and assigns by thi3 provision shall not 
be deemed to permit any 3!3signment hy a party of any of his right$ or obligations under this 
Agreement except 113 expressly provided herein. 

11.7 Assignment. Manager shall not voltrrlt.a.rJy assign or encum~r its.interest in !.his 
Agreement without first ohtaining Corporation's written coruent, provided, however, thnt such 
consent shaU not be withheld or delayed unreasonably. Any assignment or encumbrance wilhout 
Corporation's consent shall ~ void. Manager shaH, however, have the right without 
Corporation's consent, to assign this Agreement as follows, provided the assignee has ~c wonh 
comparable to Mamger's net worth: (i) to a general or limited partnership if (A) Mannger Is a 
geucrai partner and (B) the partnership executes an ag-reement required by Corporation assuming 
Manager's obligations; (ii) to a corporation if (A) Manager or its principals own the majority 
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of the outstanding stock of the t.:orporation entitled to vote on the election of directors and {B) 
tie corpora[ion cll:ecutes an agreement required by Corporation assuming Manager's obligations; 
or (iii) to a corporation with which MaMger has merged or consolidated, to any principal of 
Manager or any parent or subsidiary of any such principal or of the Manager, or to a pllrchascr 
of all or su!Jstaorially all of!'rfanager's assets, if the assignee executes an agreement required by 
Corporation assuming Manager's obligations unrler thi5 Agteement. The provisions of tllis 
Section 11.7 shaU not prohibit or restrict Managcr'5 entering inca subleases, contrncts, 
conc~ssions or licenses for the operation .of any portion of lhe Facility or of the business 
conducted in the Facility, subject to the tern13 of this Agreement. Furthermore, Manag~r shall 
have the right to pledge its rights to receive the fees co be paid Manager hereunder to any bank, 
insurance company, savings association, federal savings banlc or other ir~~Iitutional ler.der 
providing credit to Manager or any of its Affiliates. 

I1 .8 Etmher A~tiun. Each party, within thirty (30) days after noti;:e from the other 
party, shall execute and deliver to the party a certificate stating that this Agreement is 
unmodified arul in fuU force and effect, or in full force and effect as modified, and ·stating the 
modifications, and the other party is not, to the best of the pa.'"ty' s knowledge, in default under 
this Agreement or stating the exact nature of any default ulleged to have occurred. ·· 

11.9 Entire Agreement. This Agreement, including the attached exhibit.'l, contains the 
entire agreement of the 'parties and supersedes all prior ar..d contemporaneous agreements and 
understandings, oral or otlterwi.sl!, amoog tt.e partie5 wilh respect to the matters contamed in this 
Agreement and may not be modified or amended except us set forth in this Agreement. 

1 I. 10 Counterparts. This Agreement may be executed in one or more counterparts and 
each of such counterparts, for all purpos-e~, shall be deemed to be an original, bur all of such 
counterparts together shall constitute but one and the same instrument, binding upon the parties, 
n.ctwlthsumdintr tha't aU of we-parties mar not have executed the same _countell?!irt. 

11.11 ApiJlkable I,.aw: Attorneys' Eee:s. This Agreement calls for performance and 
s!taU be performnble in Travis County, Texas and shall be governed by, and construed and 
enforced in ac:cord:lr.ce with !.he laws of the State of Texas (without giving effect to principles 
of conflicts of law thereof), nnd venue for any dispu~ ari5ing hereunder shall ~ exclusively in 
!he state courts of Travis County, Texas. The prevailing party in any litigation or othe.r similar 
proceeding relating hereto, or for the enforcement of the provisioos hereof, shall be entitled to 
recover the rca5onable atto~y!!' fees and ether costs incurred by tM prevailing party in such 
action. 

11.12 Force: 1\faieure. Neicller ?arty hereto sh.al.l be liable or responsible to the other 
party for delay. damage, los!!, failure or any inability to perform my of irs respective 
obligatioru, covenants, and conditions caused by "Force Majeure~ if notice is provided to tbe 
other party within ten (10) days of actual knowledge of the event of Force Majeure that such 
party is unable to perfonn. 'The terr:l "Force Majeure" as used in this Agreement shall include 
the following: an act of God. strikes, lock-outs, war, riot explosions, lndustrinl disturbances. 
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acts or resrrairus ·ofany government au~ority {civil or military), acts of the public enemy, laws. 
rules and regulations of Governmental Entities, wars or watlil.:e action {whcdu:r actual, 
impending, or expected and whether de jure or de facto), civil commotion, blockades, 
insurrections, acts of terrorists or vandals. earthquakes, landslides, sinkholes, hurricanes, 
wasllouts, brealaige or accidents to equipment or macllinery, any material interruption of utilities 
at the Facility not. willfully caused by a party hereto, a confiscation or seizure by any 
government or public authority, nuclear reaction or radiation, radioactive contamination. 
accidents to equipment or machinery, epidemics, lightning, fire or other casualty, stonn, floods 
and any other cause whether of the kind specifically enumerated above: or o~erwise whicb is not 
reasonably within control of the parties beret'? and whicb by lhe exercise of due diligence could 
not be reasonably prevented or overcome. In no event, however, shall the failure to pay any 
liquidated sum of money by either party be an event of Forte Majeure. 

11.13 Contidcntia.IL£mpdctacy Information. Manager im.d.ersta.Jlds and acknowledges 
that b<Jth Corporation and Cily are subject to tbe Texas public information and open meetings 
laws and regulations, and that the ability of CotpOrntion and City to maintain the confidentiality 
of any information or data received pursuant to this Agreement will be subject to such laws and 
regulations. City shall notify Manager promptly in writing upon receipt by the City or­
Corporation of an open records or other request for infonnation provided by or relating to 
Manager or the Facility. 

11.14 No Third Pany Beneficiary. Any agreement co pcrfonn any obligation or pay any 
amount and any assumption of liabiHty herein contained, express or implied, shall be only for 
the benefit of Manager, Corporation and the respective successors and pel'Dlitted assigns (is 
expressly pennitted in chis Agreement), and such agreement! and assumptions shall not inure to 
the benefit of any obligee, whomever, it being the int.entipn of tbc undersign:d that no one sltaZI 
be or be deemed to- be a third party bencf!ciMy of thiJ Agreement. 

· U .15 Qratujtjes aDd Kickbacki. It shall' be a bteacb of Manager's obligations hereunder. 
to offer, give, or agree to give aDf employee of City or Corporation or former employee of 
Corporation a~gratuityn or offer of employment in conoection witb any decision, approval, 
disapproval, recommendation,- preparation of D.DY part of any pure~ request, influence in the 
consent of any spe(:iflcation or procurement standard, rendering of ·advice, investigation, 
auditing, or in any other advisory capacity, in any proceeding or application, request for ruling, 
determination, clnim or controversy or other particular llllltter. pertainiag to or solicitation of 
any co~tract or proposaJ therefor by Manager from City or Corporation. 

11.16 Limitation of l.jabililY. 

(a) Notwithstanding any coaaar,y provision hereof, Corporation agrees lhat 
no partner, co-venturer, employer, agent, director, officer, shareholder, or Affiliate of Manager 
shall be personally liable to Corporation or anyone claiming by. through or uDder Corporation 
solely by. reason of any default by Manager under this Agreement, any obligation of Manager 
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to Corporation; or for any amounc oat may b:come due to Corpor<!.tion by Manager under the 
terms of lhls Agreement or otherwise. 

(h) Nor:wilhstanding any contra1y provision heri!of, Mallllger agree> that no 
emptoye'e, official, agent or director of the Corporation shall be personally liable to the Manager 
or anyone c!aiming.by, through or under the Manager solely uy reason of any default by the 
Corporation under tlus Agreement, any obligation of Corporation 10 Manager, or for any amount 
that may become due co :Vianagcr by Corporation under tl:e terms of this Agreement or 
otherwise. 

Il . l7 No RevrcsClllation as to Or~ratiom lkrul.lli. Corporation recognizes that 
Opera:.ing Revenues for the Facility are incapable of ~ing estimated witll reasonable certainty 
given that the entertainment industry as a whole fluctuates ba~d upon general economic 
conditions, current tren~ in cntertainmenl, ayailable income of palrom, competitive facilities, 
and a variety of rapidly changing factoi3 beyond lhe control of Mnnager. Manager bas made 
ao 3Jld disclaims any purported or actual repre~ntation or: warranty as to rhe flnanc.inl results 
which can be expected from the ownership and operation of the Facility including, without 
limitation, the Operating Revenues, or Operating Expenses or the accuracy oi' its projections and 
estimates thereof. Corporation recogniZes and accept$ that all Budgets and projections represent 
Manager's estimate of the expected e1>penditures and revenues and that Manager is in no way 
responsible or liable if the actual expenditure~ and revenues are more or less than that proj~red. 

AU970l7il'JI4 
OU•91 vl9 
Z67:5l67-95 

AUSTIN·ROSEWOOD COMMUNITY 
DEVELOP!\iENT CORPORATION 

LM1Jlilii, L l'D. 

By: 
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Facility Management Agreement 
Exhibit B: Section 4.3 of Financing Agreement 
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FINANCING AGREEMENT 

between 

CITY OF AUSTIN 
(City) 

and 

AUSTIN-ROSEWOOD COMI\-lUNITY 
DEVELOPMENT CORPORATION 

(Corporation) 
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completion of the Improvements. Corporation shall monitor the activities of the Facility Manager 
and report to the City gs required by this Agreement. 

Section 4.3 Affirmative Covenants. At all times during construction of the 
Improvements and operation of the Mortgaged Property, the Corporation shall: 

(a) permit the City and its representatives, to enter upon the Land and into the 
Improvements, to inspect them and all materials to be used in the construction 
of the Improvements and to examine the Plans; 

(b) comply strictly witl1 all Legal Requirements; 

(c) deliver to the City, or its representatives, immediately upon demand, 
counterparts and/or conditional assignments of all Construction Contracts, 
bills of sale, statements, conveyances, receipted vouchers or agreements of 
any nature under which the Corporation claims title to any materials or 
supplies used or to be used in the construction of the Improvements; 

(d) either cause each Construction Contract to contain a provision specifically 
subordinating any Lien right against the Mortgaged Property to the Liens 
created by the Financing Documents or cause the other party thereto to 
execute instruments, acceptable in form and substance to the City, to 
accomplish such subordination; 

(e) if requested by City, furnish to City, immediately after the pouring of each 
concrete slab, street and curbstone within the Land, the completion of each 
foundation of a structure forming part of the Improvements and the 
completion of the Improvements, a survey certified to the City by a licensed 
engineer acceptable to the City showing all of same and that the location 
thereof is entirely within the property lines of the Land and does not encroach 
upon, breach or violate any building line, easement or similar restriction; 

(f) use all Advances made to it by the City for, and only for, payment of the costs 
itemized in the Approved Capital Budget or Approved Operating Budget and 
under no circumstances use, directly or indirectly, any portion of such 
Advances for any other purpose; 

(g) obtain and maintain, in full effect, an owner's and contractor's liability 
insurance policy or policies (including worker's compensation insurance) and 
a hazard insurance policy or policies in builder's all risk form with loss payable 
endorsements acceptable to the Cily insuring the Improvements and all 
materials and supplies purchased with advances hereunder against all risks and 
losses, all such insurance policies to be issued by companies, in amounts and 
on terms approved by the City; 

J:IHOUSING\CITY\HUD_I081CEN_CITY\FIN_DOCSIF!Nl_DR2 AGR 
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Section 

(h) if the City requests, furnish the City with a current list of oliginal contractors, 
subcontractors, matenalmen, vendors, artisans and laborers performing work 
on the Improvements; 

(i) store at the Mortgaged Property or at other locations approved by the City in 
writing all materials acquired or furnished for construction of the 
Improvements but not afftxed or incorporated into the Mortgaged Property, 
in each case under adequate safeguards to minimize the possibility of loss, 
theft, damage or commingling with other materials or projects; 

(i) upon demand of the City correct any structural defect in the Improvements or 
any material departure from the Plans not accepted by the City, and no 
Advance shall waive the City's right to require compliance with this 
Section 4.3 with respect to any such defects or departures; and 

(k) 

(a) 

perform all other Obligations when due. Within five days after Completion, 
the Corporation shall execute and file an affidavit of completion in accordance 
with Section 53.106 of the Texas Property Code, deliver copies thereof to all 
Persons specified in such Section 53.106 within the time period required 
thereunder, and provide copies thereof to the City. 

4.4 Negative Covenants. 

The Corporation shall not use, maintain, operate or occupy, or allow the use, 
maintenance, operation or occupancy of, any portion of the Mo1tgaged 
Property for any purpose which violates any Legal Requirement or in any 
manner which may be dangerous unless safeguarded as required by law or 
which may constitute a public or private nuisance or which may make void, 
voidable or cancelable or increase the premium of any insurance then in force 
with respect thereto. 

(b) The Corporation shall not create or place, permit to be created or placed or, 
through any act or failure to act, acquiesce in the creation or placing of, or 
allow to remain, any Lien on the Mortgaged Property (or any portion thereof) 
other than those created by or expressly pennitted under the Loan 
Documents, regardless of whether it is expressly subordinate to the Liens 
created in the Fmancing Documents. If any such Lien is asserted against the 
Mortgaged Property (or any portion thereof), the Corporation shall promptly 
give the City notice ther~f. The notice shall specify who is asserting such 
Lien and shall detail the origin and nature of the underlying claim giving rise 
to the asserted Lien. 

(c) The Corporation shall not enter into any contract with any party, other than 
City, for the demolition, construction, reconstruction, rehabilitation, use, 

J:IHOUSINGICITY\HUD_l08\CEN_CITY\F!N_DOCS\FIN2_DR2.AGR. 
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Facility Management Agreement 
Exhibit C: Recreational Activity Improvements 

A. Recreational Activity Programming, Access, and Utilization: 
Establish utilization goals per program area 
2. Beginning upon signature of this Agreement, implement 3 of the new program ideas below in 

year one, and implement 2 additional new program ideas each following year. Select from the list 
below: 

Develop membership incentives 
Expand theme nights per community input 
Utilize access passes for patrons (e.g., wrist band; stamp) allowing patrons to re-enter 

activities in same day 
Reservations: 

7-day reservation and payment access (online) 
Celebrate Juneteenth and anniversary MYEC Open House - Invite entire community 
Restore designated tots area/activities/hours (consider fl exible set/take down amenities) 
Expand entertainment venues to include small-scale performing arts venues: e.g. for concerts; 

rapping and singing contests; standup comedy nights 
Add programming 

Resume teen dances 
Offer competitive game leagues 
Poetry slams and creative wri ti ng contests 

Offer facility for community meetings at rates specified in the City Counci l approved fee 
schedule (that are for non-fund raising purposes) if they occur during business hours and 
do not interfere w/ facility operations or reservations, or require additional staff resources 

Set up/offer activity areas: table games (e.g., cards, chess backgammon competitions) 
Summer camp program that offers an affordable package of activities (5-day camp 

registration, MYEC supervised activity, play) 

B. Recreational Services Feedbacl<: 
Implement community-wide tocus group input meetings every 2 years, beginning 20 I 0 
lmprove refund policy: when facili ty is unable to offer services per agreement: 

Patron should be notified in writi ng 
Offered a comparable service{s) or amenity, as an option 
Confi rm patron 's decision to acceptance or reject the comparable service offer, in writing 
Refund the patron upon request the appropriate value of the service not rendered 

Establish a written complaints resolution process: Document, track, and report a summary of 
customer complaints and complaints resolution to ARCDC, at least quarterly. 

C. Recreational Activity Outreach: 
I. Publicize facility and programming as City of Austin owned and funded; add City logos to all 
advertising and building signs; comply with City of Austin/Parks & Recreation Department 
guidelines for publications 
2. Maintain an accurate and updated website, including: 

Hours of Operation 
Event Calendar 
Reservation Procedures & Accurate Fees 
Refund Policy 
Report Community Outreach Efforts to the corporation 



Facility Management Agreement 
.Exhibit 0: Sample Media Activity Report 

Austin-Rosewood Community Development Corporation 
Millennium Youth Entertainment Complex 

Inquiry 

Media Inquiry Submitted by: Facility: Millennium 
Media Inquiry Assigned To: Cell/Pager: 

-- .. --·-

--~---

Media Affiliate: Med ia Type:** Media Phone Number: 
Representa tive: 

--~---~-

.. 
** Note whether media inquiry type ts newspaper, radto, telcvtsron, etc . 

Report 

--- ~----·-···-· ··- .. •··· ·-· -· .... ~- · 

Submitted by: Facility: Millennium ID: 
Assioned To: Cell/Pager 
Description: 
Response/ Action: 

_Media A~~~:~~i~-;----rM:edi~ Type: Media Phone: 
Representative: 

I 
! 

Attachments: 

Questions regarding form completion may be directed to Victor Ovalle, City of Austin Parks and 
Recreatio n Department Public In formation Officer, at 974-6745. 



Amendment No.6 
to 

Contract No. NA080000157 
for 

Facility Management Agreement 
between 
SMGn 
and the 

City of Austin 

1.0 The City hereby increases the above contract in an amount of $140,622.18 representing a Capital Expenditure 
Budget in accordance with the terms of the contract: 

4 .. 5 Capital Expenditure Budget. Not later than February 1 of each year during the term of this Agreement, the 
Manager shall submit to Corporation for review and approval a proposed Capital Expenditures Budget for the 
following Fiscal year. This budget shall be subject to the procedures customarily employed in connection with 
the development, approval, and implementation of capital budgets for Corporation. 

2.0 All other terms and conditions remain the same. 

BY THE SIGNATURE(S) affixed below, this Amendment is hereby incorporated into and made a part of the above­
referenced contract. 

Signature • 4b ~~ {;?-~ 
Cruz Banda, Buy . 
City of Austin 
Purchasing Office 

ff I I ~L( Dq 
Date: 

Reviewed and Approved : 

Stephen T. Aden 

NA080000157 

Date 



Amendment No. 5 
to 

Contract No. NA080000157 
for 

Faci lity Management Agreement 
between 
SMG n 
and the 

City of Austin 

1.0 The City hereby increases the above contract in an amount of $6,732 representing an annual shortfall amount in 
accordance with the terms of the contract: 

4. 9 Shortfall. Manager is responsible for anticipating operating budget shortfalls. If the Manager finds that budgeted 
funds will be insufficient to cover costs in any Fiscal Year, it shall be the obligation of Manager as soon as 
shortfalls are anticipated to request additional funds from the Corporation and such request shall be made in 
writing at least thirty (30)days before such funds are needed. A shortfall in and of itself that is not the result of 
emergency expenditure does not constitute an emergency for purposes of" emergency expenditures." 

2.0 All other terms and conditions remain the same. 

BY THE SIGNATURE(S) affixed below, th is Amendment is hereby incorporated into and made a part of the above­
referenced contract. 

// 
Signature : ~ 
Cruz Banda, Buy&7 
City of Austin 
Purchasing Office 

/' ) (. {/ 
Date: 

Reviewed and Approved: 
N/A 

Stephen T. Aden 

NA080000157 

Date 



MYEC 
fl'le l"'l'lt.enni1.1m 

Yol.ll h Entertornment Cornplex 

May 20.2009 

Cindy Reyes 
3rd Floor Municipal Building 
124 W 8th Street 
Austin, Texas 78701 

Re: Contract #NA080000157 MYEC Operations 

Good Morning Ms. Reyes, 

The MYEC General Manager, V. Silas, is responding to your question of whether the 
SMG plans to renew their contract with the City of Austin which expires in June 2009. 

The enclosed contract represents and extension of the current contract ending in June 
2009 to September 30, 2009. It also renews the contract from October 1, 2009 through 
September 30th 2012. There are two year extension options also included. 

I trust this documentation supports SMG's contract continuity to manage the Millennium 
Youth Entertainment Complex. 

V. SilaS, General Manager/ J McNeil, Manager 
The Millennium Youth Entertainment Complex" 
1156 Hargrave Street 
"On the East Side" 
Austin, Texas 78702 
512 472-6932 

1156 Hargrave St. , Austin, TX. 78702. Ph: (512) 472-6932-www.myec.net-FAX: 478-4193 
ADA Compliant 



MEMORA DUM 

To: Purchas ing Officer 

From: Angela Means, Financial Services Division Manager 
Parks and Recreation Department 

Date: June 12, 2008 

Subject: Millennium Youth Entertainment Complex 

The Parks and Recreation Department (PARD) was notified in April 2008 by Vanessa M. 
Silas, General Manager of Millennium Youth Entertainment Complex (MYEC), that the 
MYEC is reque ting additional funds for Fiscal Year 2008 of $55,008 to cover MYEC 
operating expenses. Due to the decline in attendance from excessive rains and flooding 
in June and July, the MYEC revenue is declining. 

The MYEC is managed by SMG, Inc., a national facil ities management company, under 
a multi-year contract with the City of Austin. The current management contract was 
extended in June 2004 to June 2009. 

I am requesting a payment of $55.008. If you have any questions, please call me at (512) 
974-67 12. 



MEMORANDUM 
TO THE FILE 

City of Austin 
Financial Services Department 

Purchasing Office 

DATE: 06/19/08 

FROM: Cruz Banda, Buyer II 
Phone# 974-2133 

RE: Master Agreement for Millennium Youth Entertainment Complex 

This master agreement is being entered in AIMS in accordance with Approval from Cynthia Gonzales, 
Acting Deputy Purchasing Officer and Byron Johnson, Purchasing Officer. 

Three documents support the entering of this agreement for payment purposes: 

1. Parks and Recreation 2007-08 Approved Budget, $703,982 
2. Recommendation for Council Agenda Item No.52, Agenda date 09/12/96, RCA Type Resolution 
3. Facility Management Agreement, By and Between, LMI/HHI, LTD d/b/a Leisure Management 

International and Austin-Rosewood Community Development Corporation. 
4. RCA dated, 6/15/08 - Item 22 regarding the Austin-Rosewood Community Development 

Corporation , a local government corporation for the purpose of overseeing the operations of the 
Millennium. 

The amount to be loaded on this date is the remaining balance for Operating Expenses for 2008. To this 
date the total amount disbursed on quarterly payments is $497,250. 

2007-08 Budget Amount­
Quarterly Payments to date­
Remaining balance to be loaded= 

$703,982 
$497,250 
$206,732 



Corporations Section 
' P.O.Box 13697 

Austin, Texas 78711-3697 

Angela Y Means 
AUSTJN-RO, EWOOD COMMUNITY DEVELOPMENT CORPORATION 
200 SOUTH LAMAR 
Austin, TX 78704 

RE: AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT CORPORATION 
File Number: 13 784040 I 

Phil Wilson 
Secretary of State 

June 13, 2008 

This is to advise you that the above referenced corporation's report required by article 1396-9.01, 
Texas Non-Profit Corporation Act, has been filed in this office. This letter may be used as evidence of 
the filing and payment of the filing fee. 

Sincerely, 

Corporations Section 
Business & Public Filings Division 
(5 I 2) 463-5555 

Enclosure 

Come \'isitus on tire internet at http://www.sos.state.IX.!Lfl 
Phone: (512) 463-5555 
Prepared by: Michelle Ledesma 

Fax: (5 12) 463-5709 Dial : 7-1- 1 for Re lay Services 
TID: I 0 195 Document: 2189290R0002 



MYEC 

MYEC 2010 
Contract Renewal 

1156 Hargrave St., Austin, Texas 78702. 
(512) 4 72-693 2"'www.myec.net"' 

FAX: 478-4193 

ADA Compliant 



WORLDWIDE ENT ER TAINMt::NT AND 

CONVENT I ON VENUE MANAGEMENT 

February 25, 2009 

Ms. Sabine Romero 
City of Austin Law Department 
301 W . 2 nd Street 

Austin, TX 78767 

Re: Millennium Youth/Austin 

Dear M s. Romero : 

JOHN F. BURNS 
Executive Vice President & CF'O 

P: 
f: 

610 .729.7903 

610.729.1 593 

jburns@smqworld.com 

300 f our falls Corporate Center 

300 Conshohocken State Road 

West Conshohocken, PA 19428 
www.smqworld .com 

Enclosed are two copies of the Management Agreement which I have executed on behalf of SMG. 
Please return one copy at your earliest conven ience. 

We look forward to continuing our relationship with the City of Austin and the Austin Rosewood 
Community Development Corp. 

Since rely, 

~~fr---
John F. Burns 

JFB/jjm 
Enclosure 

f 
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FACILITY MANAGEMENT AGREEMENT 
SECOND EXTENSION AND RESTATEMENT 

THIS FACILITY MANAGEMENT AGREEMENT ("Agreement") extension as 
amended is effective October I, 2009, by and between SMG, a Pennsylvania general partnership 
("Manager"), and AUSTIN-ROSEWOOD COMMUNITY DEVELOPMENT 
CORPORATION, a Texas local government non-profit corporation ("Corporation"). 

This is the second extension of the pre-existing facility management agreement (attached 
hereto as Exhibit A), which is amended in its entirety by the provisions hereof. The pre-existing 
facil ity management agreement at Exhibit A remains in effect ("Pre-Existing Agreement"); 
provided, however that the parties desire to amend the Pre-Existing Agreement so that it extends 
through to the end ofthe current Fiscal Year, September 30, 2009, as set forth below. 

RECITALS 

The City of Austin ("City") owns a 4.978 acre tract of land in Austin, Texas. On 
November 16, 1995, the City Council adopted a resolution approving the creation of the 
Corporation under Subchapter D of Chapter 431 , Texas Transportation Code, for the purpose, 
among others, of developing the tract of land. 

In 1996, the City entered into a Financing Agreement ("Financing Agreement") with 
Corporation requiring Corporation to construct on such land the Central City Entertainment 
Center, later renamed the Millennium Youth Entertainment Complex, a public family-oriented 
entertainment center for youth, which complex with all facilities, machinery, attachments, and 
appurtenances now or hereafter attaching thereto, is hereafter referred to as the "Facility." 
Section 4.3 of the Financing Agreement, creating certain affirmative covenants from the 
Corporation to the City, is attached as Exhibit Band is hereby made a part of this Agreement. 

The mission of the Facility was determined by the Austin community and confirmed 
through the City of Austin Counci l appointed committee, The Central City Entertainment Center 
Committee. The mission, as recorded, is to provide a safe, secure, and comfortable environment 
(free from drugs, gangs, crime, and violence) where families can enjoy a wide range of r 
affordable, high quality recreational and entertainment activities and attractions ("Mission"). 

The Faci lity is a 55,000 square foot facility. Entertainment and recreational activities and 
attractions are represented in the following activity centers: 16 lanes of Bowling, a roller skating 
(entertainment) arena, a video arcade, 154 seat movie theater, and a food court. These cost 
centers are represented in the annual facility budget described below. 

It is Corporation's intention that the Facility shall be operated in a professional manner 
within the Mission, while attempting to maximize the utilization of and revenues produced by 
the Facility for the benefit of Corporation and Attempting to minimize, to the extent reasonable 
and practicable, the net cost to Corporation. 



In 1996, the City issued RFP No. KM96300004, requesting proposals for Facility 
management. The City issued two RFP addenda. 

Corporation, after reviewing proposals received from private entities for pre-opening 
consulting and planning services and for post-opening Facility management services, selected 
LMIIHHI, LTD., d/b/a/ LEISURE MANAGEMENT INTERNATIONAL, a Texas limited 
partnership, as the best qualified party to provide such services for the Facil ity. Corporation and 
LMI signed the in itial Facility Management Agreement effecti ve March 5, 1997, for a five year 
term, with the option for up to three five-year extensions. 

In 1999, the Corporation and Manager signed agreement Amendment 3, extending the 
Facility pre-opening date. 

In 2000, LMI/HHI, LTD., dfblal LEISURE MANAGEMENT INTERNATIONAL, a 
Texas limited partnership, merged with SMG. T he merger assigned, with the consent of the 
City, LMI's role as manager to Manager. 

In 2004, the Corporation and Manager signed agreement Amendment 4, which included 
the exercise of an extension option effective June 18, 2004 to June 17,2009, with two remaining 
five-year options. 

The Manager holds itself out as an organization whose principals have substantial 
experience and expertise in the management, operation, and marketing of public assembly 
facilities. 

Corporation has determined to grant to the Manager, and the Manager has agreed to 
accept, the authority and responsibility to manage, operate, and market the Facility in accordance 
with the terms of this Agreement, which, as indicated above, is intended to amend in its entirety 
the Pre-Existing Agreement. 

ARTICLE 1 

DEFINITIONS 

The following words shall, unless the context otherwise requires, have the meanings 
ascribed to them below. 

I. " Affiliate" of a specified person means a person that directly, or indirectly, 
through one or more intermediaries, controls, or is controlled by, or is under common control 
with, the specified person. 

2. "Advertising" means all announcements, acknowledgements, banners, signs, 

r 

showbills, promotional materials, handouts, and promotional product sampling give-aways, and 
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other audio or visual commercial messages displayed, announced or othenvise presented in the 
Facility including, without limitation, video messages. 

3. "Agreement" means this Facility Management Agreement. 

4. "Authorized Representatives" means the individual designated by each party 
pursuant to Section 2.4. 

5. "Base Operating Expense Amount" means the amount designated in each Budget 
as the "Base Operating Expense Amount" for the Fiscal Year in question. 

6. "Base Operating Revenue Amount" means the amount designated in the Budget 
as the "Base Operating Revenue Amount" for the Fiscal Year in quest ion. 

7. "Budget" shall mean any budget to be prepared by Manager and approved by 
orporation under the provisions of Article 4. 

8. "Capital Expenditures" means all expenditures in excess of One Thousand Dollars 
($1,000) for building additions, alterations, or improvements, and for purchases of additional or 
replacement furniture, machinery, or equipment, the depreciable life of which, according to 
accepted accounting principles, is in excess of one (I) year and expenditures for maintenance or 
repairs which extend the useful life ofthe assets being maintained or repaired for a period in 
excess of one (I) year. Each Capital Expenditures Budget shall set forth the anticipated Capital 
Expenditures to be made during the Fiscal Year to wh ich the Budget re lates and the five (5) and 
ten (I 0) year Capital Expenditures forecast. 

9. "Commencement Date" means the date Corporation and Manager first entered 
into a facility management agreement for this Facility, March 5, 1997. 

I 0. "Corporation" means the Austin-Rosewood ommunity Development 
Corporation. 

11. " Depository" means the financial institution in which Manager shall maintain its 
bank accounts for the funds required to be maintained under this Agreement. 

12. "Emergency Expenditure" means an unanticipated procurement necessary to 
preserve or protect the public health or safety of the City's residents. 

13. "Event(s)" means all activities and events which are conducted at the Facility and 
scheduled by the Manager. 

14. "Facility" means the Millennium Youth Entertainment omplex, including all of 
the parking areas and garages appurtenant thereto. 

15. "Fiscal Year" means a twelve month period oftime beginning on October I and 
ending on the immediately following September 30. 
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16. "General Manager" means the chief operating officer of Manager at the Facility. 

17. "Governmental Entities" means the federal government, the State ofTexas, the 
City of Austin, or any county, municipality (or any entity created by a municipality), 
governmental, or quasi-governmental entities having jurisdiction or other authority over the 
Facil ity. 

18. "Management Fees" means the fees payable to Manager under Article 7. 

19. "Manager" means SMG. 

20. "Material Breach" shall have the meaning provide in Section I 0.1. 

2 1. "Material Contract" sha ll be those contracts which ( I) would require Corporation 
approval; (2) permit a simi lar user or promoter to utilize the Facility for more than twenty-five 
(25) event days in any Fisca l Year; or (3) have a tenn in excess ofthree (3) years (including 
renewal options exercisable by any party) and which may not be cancelled by Manager or 
Corporation without penalty or premium. 

22. "Operating xpenses" shall mean and include all expendi tures by Manager in any 
specified period during the erm ofthis Agreement, within the authority or responsibility of the 
Manager under this Agreement, including, but not limited to, all payments made to obtain 
Operating Revenues; salaries, wages and benefits of personnel working at the Faci lity; contract 
tabor; maintenance and repairs; utilities; telephone; telescreen and/or scoreboard operations; 
dues, memberships and subscriptions; security; audit fees, legal fees directly related to the 
perfonnance of this Agreement; other professional fees; fees paid to concessionaires or other 
subcontractors; refuse removal; cleaning; sales taxes; building supplies; ticket commissions; 
premiums for insurance maintained under cction 8. 1; data processing; Advertising; marketing; 
public relations; pest control; travel, lodging and related out-of-pocket expenses and Facility 
related entertainment; office supplies; employment fees; freight and de livery; lease of 
equipment; Master Card, VISA, and other credit and debit facili ties and telecheck fees and 
expenses; travel, lodging, and re lated out-of-pocket expenses f officers and directors of 
Manager properly allocable to the performance of Manager's obligations under this Agreement; 
all damages, losses, or expenses paid by Manager or its Authorized Representative as the result 
of any and all claims, demands, suits, causes of action, proceedings, judgments and liabilities, 
including reasonable attorneys fees incurred in litigation against Manager or its Authorized 
Representative under this Agreement; but excluding any Capital Expenditures, amortization, 
depreciation, and other non-cash charges and any losses, damages, or expenses suffered by 
Manager or its Authorized Representative as a result of (I) any uninsured negligent act or 
omission of Manager or its Authorized Representative; (2) any transaction from which Manager 
or its Authorized Representative derives an improper personal benefit ; or (3) any willfu l Material 
Breach on the part ofManager. 

23. "Operating Fund" shall mean a fund maintained by Manager under Section 5.1. 
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24. "Operating Loss'' shall mean the amount by which Operating Expenses for any 
specified fiscal period exceed the Operating Revenues for such fiscal period. 

25. "Operating Revenues" shall mean all receipts (including, without limitation, seat 
user fees and surcharges), revenues, income, and cash received or collected, as determined on an 
accrual basis, by Manager ( 1) for the use of, operation, or admission to, the Facility or any 
portion thereof; (2) for the right to sell, or in respect of the sale of, any product or advertisement 
in the Facility including all rents, royalties, and concessions from tenants, concessionaires, and 
licensees; (3) from interest on or proceeds of investment of any accounts required to be 
maintained under Article 5; (4) for rental or use of the Facility equipment; or (5) as fees for 
services rendered at the Facil ity, including parking; but excluding, in all events, sums received or 
collected by Manager for and on behalf of and actually paid to a user of the Facility. 

26. "Operations Start Date" shall mean the later of ( 1) the date of issuance of a final 
and unconditional certificate of occupancy or other similar governmental permit or license for 
the entire Facility or (2) if requested by Corporation, the date of issuance of any temporary 
certificate of occupancy or similar governmental permit or license permitting an Event to be 
conducted at the Facility; or (3) the date the Facility actually opens to the public. 

27. "Term" shall mean the time period described in ection 2.3. 

ARTICLE2 

INTRODUCTION 

2.1 Grant of Authority. orporation hereby grants to Manager, and Manager hereby 
accepts, the exclusive right and obligation, in its own name, as an independent contractor and not 
as an agent of the Corporation, to provide those management services to Corporation as are set 
forth. in this Agreement in connection with Manager's management, operation, and 
admin istration ofthe Facility and, in connection therewith, to perform or furnish or cause to be 
performed or furnished, subject to the provisions hereof, and subject to the availability of funds, 
all of such management services all upon the terms and subject to the limitations ofthis 
Agreement. Manager and Corporation acknowledge and agree that Manager shall retain contrf>l 
of the Facility as the manager and operator thereof pursuant to this Agreement, but that Manager 
may delegate certain specific and limited responsibilities related to the management and 
operation of the Facility to third parties, but shall retain the exclusive authority and responsibility 
with respect to the management and operation of the Facility. 

2.2 Nature of Relationship. The parties agree that the only relationship created by 
this Agreement is that between Corporation, as owner, and Manager, as an independent 
contractor, for certain management and operating services assigned to Manager by Corporation 
and that Manager is an independent contractor, not an agent, employee, joint venturer, or partner 
of Corporation. 
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2.3 Term. 

a. The term ofthis Agreement extension is three (3) years (October I, 2009 
to September 30, 20 I 2), with the option for a two (2) year extension (October I, 20 I 2 to 
September 30, 20 I 4), subject to the termination rights outlined in this Agreement. 

b. Prior to one hundred and eighty (I 80) days before the expiration of the 
three year term described in Section 2.3a. above, either party may call for renegotiation. 
Prior to one hundred and eighty (180) days before the end ofthe two year extension 
described in 2.3a., ei ther party may call for renegotiation to extend the agreement. Ifthe 
parties cannot, through good fa ith negotiations, reach agreement on the terms and 
conditions of an extension prior to one hundred and twenty ( 120) days before exp iration, 
this Agreement shall au tomatica lly terminate at the end ofthe then-current term. In no 
case may this Agreement be extended for more than three (3) five (5) year extensions, 
"vithout Cit Council a roval. 

2.4 Contract Administration. Corporati on hereby appoints the Corporation President 
and Manager hereby appoints SMG's Regional Vice President (or his or her designee in writing) 
as thei r respective Authorized Representatives, each of whom shall act as liaison and contact 
person between the parties in matters concerning the administration ofthis Agreement. Each 
party shall have the right to designate a substitute Authorized Representative by providing 
written notice to the other party. Except fo r budget matters, if either party desires to do any act 
hereunder which requires the other party' s approval, such request shall be submitted in writing to 
the other party's Authorized Representative. The Authorized Representative shall respond to 
uch request within fifteen (15) days after submittal, failing which the request shall be deemed 

approved. Manager understands and acknowledges that only the Corporation's Authorized 
Representative shall be authorized to make and/or communicate decisions to the Corporation 
regarding implementation of th is Agreement, and Manager agrees to look exclusively to the 
Corporation for such input or information as Manager believes is necessary to carry out its duties 
under this Agreement. 

2.5 Authority Regarding Closure of Facility. The parties agree that, in the event r 
Corporation determines that continued operation ofthe Facility or any portion of the Facility is 
not feasible, Corporation shall have the authority to close the Facility or portion of the Faci lity, 
and Manager agrees to cooperate with Corporation in performing all acts necessary to 
accomplish such closure. If a portion of the Facility is closed as a resu lt of the Corporation's 
closure pursuant to the immediately preceding sentence and not as a result of either Force 
Majeure or a temporary closing of the part ofthe Facility resulting from seasonal booking of 
certain Events precluding the booking of other Events, the parties agree that Manager's 
Management Fee, as described in Section 7 . I, shall not be adjusted unless at least one-third of 
the Facility's public space is closed for more than ninety (90) consecutive days, in which case 
Manager and Corporation agree to negotiate an equitable adjustment to the Management Fee for 
the remainder of the time period that such space is not open to the public. If the entire Facility is 
closed, Corporation shall pay Manager not later than ten ( l 0) calendar days following such 
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closure the aggregate of (i) all Management Fees owed to Manager as of the date of closure; (ii) 
all expenses, if any, incurred by Manager and not reimbursed as of such date, to the extent 
otherwise reimbursable under this Agreement; and (iii) a tennination fee of seventy-five 
thousand dollars ($75,000.00). 

ARTICLE 3 

RESPONSIBILITIES OF MANAGER 

3.1 Standard of Care. Subject to the funding limitations set forth in th is Agreement, 
Manager shall exercise its dil igent, good faith efforts in managing and operating the Facility so 
as to minimize Operating Expenses and maximize Operating Revenues. Parties agree that 
Manager, in establ ishing and implementing its booking policies, may schedule not only those 
events that generate substantial direct revenue to the Facility, but also those events that produce 
less direct revenue but, in Manager's good faith judgment, generate either a significant 
economic, cultural, or other benefit to Corporation or otherwise serve the public interest; 
provided that Manager shall ensure the Facility is used for a public purpose that furthers the 
Facil ity's Mission, and not permit the Facility to be used without a reasonable charge for such 
use unless fees are specifically waived by a vote of City Council. 

3.2 Duty and Liabil ity. Manager shall owe to Corporation a duty to perform its 
obligations under this Agreement and to conduct the management and operation of the Facility at 
all times with integrity and good faith and in a manner which is in the best interests of the 
Facility and Corporation and consistent with the terms of this Agreement. Manager shall not be 
liable, responsible, or accountable in damages or otherwise to Corporation for any act or 
omission that is within the scope of its authority under this Agreement, except for (i) acts or 
omissions constituting negligence which are not covered by insurance; (i i) acts or omissions of 
Manager not in good faith or involving gross negligence, intentional misconduct, or knowing 
(i.e., conscious awareness) violation of law, (iii) any transaction from which Manager derives an 
improper personal benefit, or (iv) any wi llful Material Breach on the part ofthe Manager. 

3.3 Management Duties and Responsibilities. Subject to the limitations set forth in 
this Agreement, Manager, or person or persons designated by Manager, shall do the following 
(or cause the same to be performed) throughout the Term hereof after the Operations Start Date: 

a. Manage and operate the Facility and any facil ities ancillary thereto and 
contract for its use in a manner that will promote and further the purposes for which the 
Facility is to be constructed, as set forth in the Recitals to this Agreement; 

b. Negotiate, execute, and perfonn all contracts, use agreements, licenses, 
and other agreements (i) with persons who desire to schedule events, performances, 
telecasts, broadcasts, or other transmissions in, from, or to the Facility or who desire 
otherwise to use the Facility or any part thereof or (ii) that otherwise pertain to the use, 
operation, and occupancy ofthe Facility or any part thereof. 
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c. Coordinate (and participate in where necessary or applicable) all 
advertising, licensing, promotional activities, marketing, and public relations for or at the 
Facility, including an annual investment of$15,000 per year of this Agreement (pro-rated 
in any year this Agreement is in effect for less than a year) in marketing or other 
priorities, as identified and to be spent in a manner agreed to by Corporation and 
Manager. 

d. Negotiate, execute, and perform all contracts, use agreements, licenses, 
and other agreements (i) for the use of Advertising space in or about the Facility and all 
Advertising rights of whatever kind or nature related to the Facility or (ii) for the sale, 
promotion, marketing, and use of all names, trademarks, trade names, logos, and similar 
intangible property re lating to the Faci lity; 

e. Operate at and for the Facility the sale of food, beverages, souvenirs, 
novelties, and programs (either in house or through a concessionaire); 

f. Select, schedule, and coordinate the efforts of al l parties involved in the 
operation of the Facility and establish and maintain consistent procedures for cost 
estimating and reporting, maintenance and payment of invoices, including preparation of 
Budgets and reports as contemplated by Article 4; 

g. Plan, coordinate, and administer operation ofthe Facility, including the 
expansion of activities per Exhibit C, within the constraints of the Budget described 
below, taking into account the input from the Corporation in the context of such Budget 
approval process; 

h. Continue to identify, select, and train the Faci lity's staff; 

i. Subject to the Budget, retain legal counsel in connection with the 
discharge of its duties hereunder and cause such counsel to coordinate with Corporation 's 
legal department where necessary or appropriate; 

j . oordinate the work of all parties performing work in connection with the. 
operation ofthe Facility; 

k. Monitor actual and projected Operating Expenses, and advise Corporation 
of any projected or actual variances from the approved Budget(s) in monthly reports; 

I. Make prompt payments of the Operating Expenses from funds avai lable 
for that purpose under Article 5; 

m. Furnish all services necessary to accomplish the foregoing requirements of 
this Section 3.3; 

n. Perform such other consulting, administrative, or management services as 
reasonably requested by Corporation; 
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o. Devise and implement procedures reasonably designed to keep the Facility 
in good order and condition, subject to ordinary wear and tear, and maintain the Facility 
in such order and condition, per Section 3.9. 

p. Market the sale of seats within the arena portion of the Facility; 

q. Prepare monthly and year-to-date management reports regarding the 
Facility operations by segment and by concession to assist Corporation in planning, 
budgeting, cost control, performance evaluation, and revenue enhancement. These 
reports shall include, but will not be limited to, the following: 

I . Patron attendance by use; 
2. Monthly and year-to-date reports of revenues and expenses as 

compared to Budget; 
3. Analyses of food and beverage concession and catering 

performance and income for the current period, year-to-date, and 
prior periods; 

4. Analyses of other concession/contractor performance and income; 
5. Analyses of event attendance and revenues on a per capita, 

average, and total basis; and 
6. Other statistical reports· requested by Corporation. 

r. Implement and monitor comprehensive risk management and energy 
efficiency programs for the Facility; 

s. Use reasonable efforts to comply with the Facility ' s MBE/WBE utilization 
plan as approved by Corporation and described in City Resolution 20071108- 127. Such 
plans shall be prepared jointly by Corporation and Manager; 

t. Maintain, for review by the Corporation upon reasonable notice, 
information as reasonably required by Corporation to satisfy Corporation's 
responsibilities, including information regarding injuries and unusual incidents at the 
Facil ity, and regarding security measures and safety programs (including r 
recommendations for changes to the budget for such measures/programs) at the Faci lity; 

u. If Manager or any of its representatives at any time becomes aware of any 
condition that jeopardizes the public safety or the structural soundness or operational 
capability of the Facility, the Manager shall promptly advise Corporation in writing, and 
shall include recommendations for remedial action and Corporation shall promptly accept 
(does not trigger obligation to fund) or reject such recommendations; and 

v. Summarize all media inquiries to Corporation's authorized representative 
within 24 hours of interview, per Corporation format at Exhibit D. 
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3.4 Program Access and Utilization. Manager will exercise its diligence in managing and 
operating the Facility in a manner that maximizes public access, utilization of the facility, and 
reflects the community feedback study The Millennium Youth Entertainment Center Community 
Focus Group Meeting Report for Austin Rosewood Community Development Corporation and 
Austin Parks and Recreation Department November 2008. Manager shall establish annual 
utilization goals for each program area each year. Manager shall also periodically adapt 
programming to meet current community priorities and needs, as reflected in Exhibit C. 

3.5 Compliance with the Law; Duty. Manager shall comply with all applicable laws, 
rules, regulations, and ordinances relating to the use and operation ofthe Facility. Manager shall 
perfonn its obligations hereunder in confonnity with the standard to which an operator of a 
comparable multi-purpose public entertainment fac ility would operate. Subject to the foregoing, 
Manager shall promptly and fi.ll ly discharge all of its obligations under this Agreement. 

3.6 Funding Limitations. Notwithstanding anything to the contrary set forth in this 
Agreement, Corporation recognizes and agrees that perfonnance by Manager of its 
responsibilities under Article 3 is subject to and conditioned upon provision of funds to Manager 
for such purposes as hereinafter provided, in addition to the Management Fees payable to 
Manager hereunder, to enable Manager to fulfill such responsibilities, and in all respects is 
limited by the Budgets submitted by Manager and approved by Corporation from time to time. 
If Manager finds that budgeted funds will be insufficient to cover costs in any Fiscal Year, it 
shall be the obligation of Manager to request addi tional funds from the Corporation as soon as 
shortfalls are anticipated (except for Emergency Expenditures for which there are adequate funds 
on hand) and any such request shall be made in writing at least thirty (30) days before such funds 
are needed. The requirement for a written request for funds shall not apply in the event of a need 
for an Emergency Expenditure if there is additional funding avai lable in the Operating Fund to 
cover such Emergency xpend iture. Manager accepts the limitations of the Budget and 
agrees that Corporation has no responsibility or duty to provide funds in excess of the 
approved Budget, as such Budget may be amended from time to time. If additional funds 
are deemed necessary by the orporation, Corporation agrees to request from the City Counci l of 
the ity of Austin such additional funds. 

3.7 No Construction or Design Responsibilities. Notwithstanding Manager's review 
of and recommendations with respect to the design, plans, and speci fications for the Facility, r 
Manager will not have responsibility to Corporation or any other person for or authority 
concerning the same and will not supervise or be responsible in any manner for construction 
related to the Facility. The parties acknowledge and agree that Manager shall not be responsible 
for the selection of architects, contractors, subcontractors, or suppliers; the prosecution of the 
work; the compliance of the work with the plans and specifications for the Facility or applicable 
law, rules, regulations, or codes; the completeness, adequacy, accuracy, reasonableness, or 
appropriateness of those plans or speci fications; or otherwise with respect to the construction, 
improvement, or renovation of the Facil ity notwithstanding the obligations of Manager 
hereunder. Corporation acknowledges that Manager' s recommendations, if any, are based solely 
upon Manager's practical experiences in the operation of public assembly facilities similar to the 
Facility. Corporation acknowledges and agrees to look to the contractor, subcontractors, 
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architects, engineers, and other design professionals for all matters related to the design and 
construction of any such construction work and not to Manager. 

3.8 Maintenance and Repair. Maintenance and repa ir procedures must include a 
Preventative Maintenance Plan with monthly Progress Reports; submission to Corporation 
within ten business days of all facility maintenance service contracts; and annual safety 
inspections. Manager is responsible for overseeing and implementing routine maintenance 
(anticipated, regular, pro-active attention to upkeep of facilit ies and machinery) per the Budget, 
and Corporation is responsible for major capital repairs and improvements (expenditures related 
to facility and machinery break-down or upgrades). If the Manager or any of its representatives 
at any time becomes aware of any condition that jeopardizes the structural soundness or 
operational capability of the Facility, the Manager shall promptly advise orporation in writing, 
and shall include recommendations for remedial action, per 3.3(u). 

3.9 Public Safety and Security. Public safety and security procedures must include a 
Safety Procedure Manual. Manager must maintain an up-to-date list showing all staff and 
individuals with securi ty key or code access rights into the building, submitted to Corporation 
simultaneously with each addition or deletion of any individual to or from the list. lfthe 
Manager or any of its representatives at any time becomes aware of any condition that 
jeopardizes the public safety of the Facility, the Manager shall promptly advise Corporation in 
writing, and shall include recommendations for remedial action, per 3.3(u). 

ARTICLE 4 

RECORDS. A OUNTS AND REP RTS 

4.1 Books/Records. The Manager shall maintain, with respect to its management and 
operation of the Facility, complete, separate and accurate books of accounts and records of its 
activities and finances, as reasonably required by Corporation r as required by applicable 
federal or state law. Such books of account and records shall be prepared and maintained in 
accordance with generally accepted accounting principles and industry standards. 

4.2 Access to Facility Premises/Facility Information. Authorized representatives of 
Corporation and City shall be issued an identification credential authorizing their access to the 
Facility. Corporation President and one City facility management official designated by 
Corporation President shall be issued a key and/or access code for access the Facility; 
Corporation President and his/her designated City facility management official reserve the right 
to enter the building at any time with simultaneous telephone notice to Manager. Manager must 
maintain an up-to-date list of those authorized representatives with copy to Corporation. Upon 
reasonable prior notice (i.e. not less than twenty-four hour notice) to Manager and presentation 
of such identification credential, authorized representatives shall have the unqual ified right 
during the hours that the Facility is open to the public and in a manner that is not disruptive to 
the activities of the Facility to: (a) enter upon Facility property and inspect the property and 
improvements, and (b) examine, copy, and make extracts of books, records, accounting, and 
financial data and any other documents or records concerning the management and operation of 
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the Facility. The Corporation shall each provide Manager with an up-to-date written list of 
authorized, credentialed representatives (i.e. whenever the list is revised). 

4.3 Annual Audit Report & Annual Revenue Accounting Report. Not later than 
December 31 of each Fiscal Year during the tenn of this Agreement, the Manager shall furnish 
to Corporation an annual audit report for the previous Fiscal Year, which shall include a balance 
sheet, an income statement, a statement of cash flows, and notes to the financia l statements, 
prepared in accordance with generally accepted accounting principles and accompanied by an 
auditor's report containing an opinion of the independent certified public accounting firm 
preparing the report, which shall be a firm of national reputation selected jointly by the Manager 
and Corporation. The engagement letter from the independent firm of certified public 
accountants shall contain a statement that the Corporation shall receive a copy of all audit work 
papers produced either by the Manager or the accounting firm during the annual audit of the 
financial statements. The notes to the audited annual financial statements shall contain a detai led 
breakdown of revenues by source and expenditures by category. The Manager shall deliver to 
the Corporation, at the same time it delivers the annual audit report, a copy of all of the audit 
work papers that underlie the audited annual financial statements. 

In addition, the Manager shall furnish to the Corporation an annual report on agreed-upon 
procedures for the Manager's system of revenue accounting, for which report the Corporation 
shall determine the agreed-upon procedures, all in a manner consistent with the capabil ities of 
the financial software utilized by the Facility. 

4.4 Monthly inancial Reports. Within twenty-five (25) calendar days of the end of 
each calendar month, the Manager shall furnish to Corporation a report regarding the Facility's 
financial performance during the prior month, including all Operational Expenditures and 
Operating Revenues, for which report the Corporation shall determine the format and contents, 
al l in a manner consistent with the capabilities of the financial reporting software. Format and 
contents will include but are not limited to cumulative expenditures and budget comparison to­
date with variance; rolling monthly expenditures; anticipated shortfalls; and expense and revenue 
projections in comparison to fiscal year budgeted amounts. 

4.5 Capital xpenditure Budget. Not later than February I of each year during the 
term of this Agreement, the Manager shall submit to Corporation for review and approval a ' 
proposed Capital xpenditures Budget for the following Fiscal Y car. This budget shall be 
subject to the procedures customarily employed in connection with the development, approval, 
and implementation of capital budgets for Corporation. 

4.6 Annual Operating Budget. Not later than February I of each year during the term 
of this Agreement. the Manager shall submit to Corporation for review and approval a proposed 
annual operating budget for the following Fiscal Year, listing all projected Operating Revenues 
and Operating Expenses by category and by calendar month, and including a proposed Facility 
Fee Schedule for City Council approval. This budget shall be subject to the procedures 
customarily employed in connection with the development, approval, and implementation of 
operating budgets for the Corporation. 
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4.7 Budget Approval. Corporation shall promptly review all proposed budgets and 
amendments thereto and communicate to the Manager any comments or suggested revisions 
thereto. The parties agree to negotiate all budget matters in good faith and to meet at least every 
two weeks following submission ofthe proposed budget, or more often as may be necessary, to 
resolve any outstanding budget issues. If, however, the parties are unable to reach a final 
agreement in writing by May I of any year, notwithstanding the parties' good faith efforts, the 
Budget for the following Fiscal Year shall be identical to the Budget then in effect. 

4.8 Funding Contingency. Notwithstanding the provisions of Section 4.7 hereof, in 
the event of the non-appropriation of funds by the City to the Corporation in an amount sufficient 
to enable the Corporation to make all required payments to Manager under th is Agreement, 
Manger shall have the right to either accept such reduced or insufficient funding or, at Manager's 
election, to terminate this Agreement by written notice to the Corporation given within sixty (60) 
days following Manager' s receipt of notice of such non-appropriated funding. In the event that 
all appropriations or funds are restored and fully funded by the City to the Corporation for the 
operation and maintenance of the Facility after this Agreement has been terminated, pursuant to 
this ection 4.8, Corporation shall provide written notice thereof to Manager whereupon 
Manager shall have the first right to enter into a new agreement with Corporation on the same 
tenns and conditions set forth herein. In the event Manager elects to exercise such right and 
option. Manager and Corporation shall promptly thereafter execute and enter into an amendment 
to this Agreement reinstating the same to its original terms and conditions. Subject to the 
appropriation of funds by the City, Corporation shall pay to Manager the Management Fees and 
all expenses and any other sums due and payable to Manager hereunder through and including 
the date oftermination. 

4.9 Shortfall. Manager is responsible for anticipating operating budget shortfalls. If 
Manager finds that budgeted funds will be insufficient to cover costs in any Fiscal Year, it shall 
be the obligation of Manager as soon as shortfalls are anticipated to request additional funds 
from the Corporation and such request shall be made in writing at least thirty (30) days before 
such funds are needed. A shortfall in and of itself that is not the result of an emergency 
expenditure does not constitute an emergency for purposes of"emergency expenditures." 

ARTICLE 5 
r 

FUN[)S AND ACCOUNTS 

5. 1 Operating Fund. After the Operations Start Date, Manager shall collect all 
Operating Revenues and depos it them in a separate, interest-bearing account maintained by 
Manager in its name in the Depository (the "Operating Fund"). Manager shall have complete 
control and authority as to the Operating Fund, subject only to the provisions of this Article 5. 
Monies in the Operating Fund and any interest thereon shall be applied first to the payment of 
Management Fees accrued through the end of the prior month and thereafter to any other 
Operating Expenses then accrued. The balance shall be retained in the Operating Fund as 
reserve for payment of future Operating Expenses. If, at the end of any Fiscal Year, there shall 
be a balance in the Operating Fund in an amount in excess of the anticipated Operating Expenses 
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for the first month of the ensuing year, Manager shall disburse such excess to Corporation on or 
be fore the fi fteenth (15 111

) day of such month, subject to the provisions of Section 7.2 below. 

5.2 Comoration unding. In order to provide the working capital necessary to permit 
Manager to perform its obligations hereunder with respect to Operating Expenses, Corporation 
will advance funds to Manager, subject to the terms of this Agreement and available budget, for 
deposit in the Operating Fund as follows: by no later than the first day of each Fiscal Year, 
Corporation shall advance to Manager twenty-five percent (25%) of the funds budgeted by the 
City for the Facility for the Budget year then in effect. Additional twenty-five percent advances 
will be made on a periodic basis so that the Facility's cash flow needs are met. 

5.3 No Obligation ofManager to Advance Funds. Corporation is solely responsible 
for and shall promptly pay, or provide funds to Manager to enable Manager to pay, all Operating 
Expenses, Emergency Expenditures, and approved Capital Expenditures, and Manager shall not 
be obligated to make any advance of its own funds to or for the account of Corporation or to pay 
any sums incurred for the performance of services or goods de livered to the Facility, nor shall 
Manager be obl igated to incur any lia bil ity or obligation for the account of Corporation. 
Notwithstanding anything to the cont rary set forth in this Agreement, the Corporation recognizes 
and agrees that perfonnance by SMG of its responsibilities under this Agreement is in all 
respects subject to and conditioned upon the provision of funds to SMG for such purposes as 
hereinafter provided. 

ARTICL 6 

POWER AND FUNCTIONS 

6.1 Authority ofManager. Manager shall have the exclusive right and authority to 
exercise, or delegate the exercise of, all rights, powers, and duties conferred or imposed on 
Manager of this Agreement. The powers of Manager with respect to the Facility shall be 
plenary, subject only to the limitations expressly set forth in this Agreement. 

6.2 Asset Management. The Manager shall have no authority to sell or otherwise 
dispose of, or to encumber or alienate any personal or real property owned by Corporation or the 
City. Upon notice from Manager to Corporation of the need to move off-site any movable 
property that Manager has determined is surplus or unnecessary at the Facility, orporation will 
remove such property within three (3) days. Manager shall be obligated to provide orporation 
with an accurate annual inventory of a ll property and non-consumable items located at the 
Facil ity with notation of inventory that is no longer in use and cannot be returned to service. A 
written report regarding stolen or otherwise unaccounted for inventory, including police report 
number and any other documentation provided by the police, must be made within ten (10) days 
of Manager becoming aware of the theft or loss. 

6.3 Capital Improvements. Except for the Capital Expenditures set forth in the 
apital Expenditures Budget and Emergency Expenditures, Manager shall have no authority to 
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make any material alterations or any capital improvements to the Facility without the prior 
written consent of the Corporation. 

6.4 Contracts. The Manager shall have no authority, without the prior written consent 
of Corporation, to enter into: (a) any contract for more than the greater of(i) thirty-eight 
thousand and no/ I 00 dollars ($38,000.00) or (b) any contract for the provision of goods and/or 
services to the Faci lity at any time beyond the expiration date of the term of this Agreement 
provided, however, that Corporation agrees to cooperate with Manager in connection with the 
execution of such contracts that would extend beyond the term of th is Agreement by executing 
and del ivering agreements with the providers of such goods and services whereby Corporation 
agrees to honor and observe such contracts following term ination of this Agreement. Manager 
shall have the right to enter into, execute, and deliver contracts with users of the Facil ity which 
extend beyond or relate to dates falling after the expiration of the tenns of th is Agreement. All 
contracts entered into by Manager shall provide that the same are assignable to Corporation 
without the vendor's prior consent and, notwithstanding any contrary provision hereof, upon 
termination of this Agreement for any reason, Manager agrees that Corporation shall have the 
right to and the Corporation shall assume in writing any or all then outstanding contracts 
affecting the Facil ity. In all contractual matters from the date hereof, Manager shall comply with 
the City's Minority-Owned and Women-Owned Business Enterprise (M/WBE) Procurement 
Program, as described in City Resolution 2007 1108-127. 

6.5 

a. Employees now or hereafter hired by Manager in connection with the 
management serv ices provided by Manager shall be employees of Manager and not of 
Corporation, although the employment costs of such employees (wages, salary, benefits) 
shall be part of the Operat ing Expenses. Such employment costs shall be consistent with 
industry standards in the field of private facili ty management, at each level of 
employment. Manager shall have complete and absolute discretion and authority with 
respect to the number, functions, qualifications, compensation, evaluation and other tenns 
and conditions re lating to its employees, subject only to the provisions of Section 4.6 of 
thi s Agreement. 

b. If there is a vacancy in the Facility' s on-site General Manager position,' 
Manager shal l select the General Manager following consultation with Corporation. The 
General Manager shall be and remain an employee of the Manager. The General 
Manager's salary and all other employment costs, including travel to and from meetings, 
car allowance and other benefits and related employment costs, shall be part of the 
Budget and Corporation shall reimburse Manager therefore. In the event that 
Corporation has concerns related to the General Manager, Corporation and Manager shall 
meet to discuss those concerns and, subject to applicable employment Jaws with respect 
to such matter, Manager shall propose to Corporation a plan to address such concerns. If 
such plan is not satisfactory to the Corporation, the parties shall continue meeting until a 
mutually agreeable plan is reached. 
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c. Corporation covenants and agrees that neither it nor its Authorized 
Representative shall during the term hereof or for a period of twelve ( 12) months 
following the expiration or early termination of this Agreement, hire, employ, solicit for 
hire, or engage in any manner or for any purpose any person who has served as General 
Manager during the Tenn ofthis Agreement, or any other of Manager's "senior 
personnel." "Senior personnel" sha ll mean and refer to the three (3) individuals involved 
in management who are designated by Manager in a written notice to the Corporation as 
"senior personnel" for purposes of this Agreement. 

6.6 Purchase ofSup12lies and Services. Manager shall have full authority and 
discretion as to the purchase of all equipment, materials, supplies, and inventories reasonably 
required· by it in the management of the Facility but shall endeavor to make all such purchases at 
the best price available as known to Manager, considering the quantit ies required and the quality 
desired, at the time available fo r the delivery and the sources of supply whenever possible as part 
of a volume purchase by Manager. Manager may not, without the prior written consent of the 
Corporation, acquire property or services from or otherwise transact business with its Affiliates 
for any of the goods to be purchased or services to be performed by it under this Agreement. 

Manager has advised orporation that Manager performs fac il ity services similar to those 
outlined herein for other public assembly facili ties. In order to maximize utilization of the 
Facility, Manager may from time to time book the same event at a number of the facilities it 
operates. If Manager desires to book events at the FaCility while at the same time booking said 
events under the same contract (or one or more contracts executed concurrently) for other 
facilities for which Manager is providing services, then before finalizing such contract, Manager 
shall obtain Corporation's approval over the allocation of such contracts' expenses to the 
Faci lity. Simi larly, if authorized to acquire business services for the Facility, Manager desires to 
acquire goods or services in bulk for the Faci lity and one or more of the other facilities for which 
Manager performs services, Manager shall first obtain Corporation's approval over the allocation 
of the costs thereof to Facility. Provided, however, Manager shall not allocate or impose any 
costs or expenses related to its corporate offices or other facilities to the Facility which are not 
related to Manager's provisions of management services to the Facility. Provided, Corporation' s 
approval under this Section 6.6 shall not be unreasonably withheld or delayed. 

6. 7 Settlement of Claims. Manager has been advised by Corporation of (and , 
Corporation shall continually keep Manager apprised of) Corporation 's procedures and 
requirements in respect to settlement of third party claims fi led against Corporation or with 
respect to the Faci lity. Manager agrees to comply with such settlement claims and procedures as 
it has been advised ofin writing by Corporation so long as such settlement procedures do not 
delay a proposed settlement by Manager which delay may result in the assessment of civil or 
criminal penalty against Manager. Manager and Corporation agree to cause their respective legal 
counsels to coordinate with one another in connection with the settlement of claims, all costs and 
expenses thereof, including the settlement thereof, to be deemed an Operating Expense ifthe 
Corporation agrees to such settlement (unless covered by insurance, in which case the 
Corporation shall be deemed to consent) in accordance with the terms and provisions of this 
Agreement. 
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6.8 Concession and Service Contracts. Manager shall obtain the Corporation's prior 
approval of the standard contract form, and of any material variations thereto, to be entered into 
by and between Manager and third parties for the provision of the food and beverage concession 
or services for the Facility. The parties agree and acknowledge, however, that Corporation's 
approval authority is limited to the terms and conditions of Manager's standard contract form, 
and that Corporation shall not have the right to select or approve any specific concessionaire. 

6.9 Corporation's Covenant Against Interference. Corporation covenants and agrees 
that neither it nor its Authorized Representative shall initiate or intervene in any manner 
whatsoever in negotiations with existing or prospective lessees, users, advertisers, service 
contractors, or other persons doing business or seeking to do business with the Facility nor shall 
the Corporation or its Authorized Representative solicit, request or seek any services, 
contributions, gifts, favors, tickets, gratuit ies, or other benefits from Manager or any person 
doing business with the Facility. 

ARTI LE 7 

F ES AND EXPENSES 

7.1 Annual Management Fees. For services to be performed by Manager, 
Corporation shall pay to Manager, commencing with ·the Effective Date of this Agreement, a 
base fee of $1 00,000.00 per Fiscal Y car, such sum to be paid, in each year, in twelve ( 12) equal 
installments on or before the first business day of each month throughout the remaining Term 
hereof. The fee shall be prorated for any partial month during such period. 

7.2 Performance Compensation. In addition to the compensation payable to Manager 
under Section 7. 1, following the first anniversary of the Operations tart Date, Corporation shall 
pay to Manager, annually in arrears, on or before the thirtieth (30111

) day following the date on 
which the annual audit report for the Fiscal Year in question has been delivered, an amount equal 
to: twenty-five percent (25%) of the favorable improvement in the cost estimates for such Fiscal 
Year, provided, however, in no event shall the amount payable to Manager under this Section 7.2 
exceed $25,000 in any Fiscal Year. For example, in the event that the Fiscal Year Budget for the 
Facility showed a net loss of ($675,000) and an actual loss (per the Audit referenced in Sectiofl 
4.3) of ($625,000) providing an improvement of $50,000 for such Fiscal Year, then the 
performance compensation payable to SMG under this Section 7.2 would equal $12,500 (i.e. 
25% of such improvement). In table format, the above example would read as follows: 

Fiscal Year Budget: 
Actual NOL (Audited): 
Improvement: 

Perfonnance Compensation (25% of Improvement) 

($675,000) 
($625,000) 

$50,000 

$12,500 

For purposes of this Section 7.2, Emergency Expenditures shall be excluded from the calcu lation 
of Operating Expenses. Perfonnance compensation shall be negotiated for any renewal term. 
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ARTICLE 8 

INSURANCE 

8.1 Insurance to be Maintained by Manager. Throughout the tenn of this Agreement, 
Manager shal l carry insurance in the types and amounts specified below. Manager agrees to 
furnish Corporation certified copies of all policies as evidence thereof: 

a. All risk coverage including, but not limited to, flood, fi re, wind, hail, theft, 
vandalism, and malicious mischief on the Facility and City-owned or Corporation-owned 
contents contained with in the Facility. The coverage shall be at replacement cost with a 
l 00% coinsurance clause and the Corporation shall be shown as a mortgagee, and the 
Corporat ion and City shall be loss payees on the policy. 

b. Comprehensive · lectronic Data Processing coverage for hardware, 
software, and related equipment located at the Facility, at replacement cost with a 100% 
coinsurance clause. The policy shall provide coverage for interruption of power and 
electrical disturbance. 

c. Workers' Compensation and Employers' Liability coverage with limits 
consistent with statutory benefits outlined in the Texas Worker's Compensation Act, as 
amended from time to time, and minimum policy limits for employers' liability of 
$1,000,000 bodily injury each accident, $1,000,000 bodily injury by disease policy limit, 
and $1 ,000,000 bodi ly inj ury by disease each employee. The policies shall contain these 
endorsements in favor of the Corporation and City: 

I . Waiver of Subrogation 
2. 30 day Notice of Cancellation 

d. Commercial General Liability Insurance with a minimum bodily injury 
and property damage per occurrence limit of$10,000,000. Coverage shall include, at a 
minimum, Personal and Advertising Injury Liability coverage and Products and 
Completed Operations coverage with a separate aggregate limit of$5,000,000. The 
policy shall contain the following provisions: 

I. Blanket contractual liability coverage r 

2. Corporation and City indicated as additional insured 
3. 30 day notice of cancellation in favor of the Corporation and the 

. ity 
4. Waiver of transfer right of recovery against others in favor ofthe 

Corporation and of the City 
5. Aggregate limits of insurance per location endorsement 
6. Independent contractors' coverage 

e. Security guard liability coverage with a minimum bodily injury and 
property damage per occurrence limit of $ 1,000,000. Personal injury coverages, 
including coverage for false arrest, shall be provided. The policy shall contain the 
fo llowing provisions: 
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I. Corporation and City named as additional insureds 
2. 30 day notice of cancellation in favor of the Corporation and City 

f. Business Automobile Liability Insurance for all owned, non-owned, and 
hired vehicles with a minimum combined single limit of $1 ,000,000 per occurrence for 
bodily injury and property damage. The policy shall contain the following endorsements 
in favor of Corporation and City: 

I. Waiver of Subrogation endorsement 
2. 30 day notice of cancellation endorsement 

g. Errors and Omissions coverage, not less than $500,000 per claim, shall be 
in place for protection from claims arising out of the performance of professional 
services. Coverage shall be continuous for not less than 24 months following termination 
of the Agreement, including any renewals. Coverage, including any renewals, shall have 
a retroactive date coincident with or prior to the date of this Agreement. 

h. Commercial Crime insurance is required for all losses emanating from the 
handling of Corporation or City checks or cash including but not limited to losses 
resulting from dishonest or criminal acts, fraud, embezzlement, forgery, misappropriation 
or loss of funds and errors in the processing or reporting of funds. This policy shall be 
written for a minimum limit of$ 1 ,000,000. 

i. General Requirements. 

Manager agrees not to commence work until it has obtained the required insurance as 
described in this Section 8.1, and until such insurance has been reviewed by Corporation and 
City. So long as Corporation provides adequate funding therefore, Manager shall not cause any 
insurance to be canceled nor permit any insurance to lapse during the term of this Agreement or 
as required under this Agreement. 

Insurance is to be written by companies licensed to do business in the State ofTexas at 
the time the poJ.icies are issued and shall be written by companies with A.M. Best ratings of B + 
VII or better. Workers compensation coverage written by the Texas Workers Compensation 
Fund shall be acceptable. Professional liability and Security Guard liabi lity coverage shall be r 
written by companies acceptable to the Corporation and City. 

All endorsements naming the City, such as additional insured, waiver, and notice of 
cancellation endorsement, as well as insurance certificates, shall indicate: City of Austin, Parks 
and Recreation Department, P.O. Box I 088, Austin, Texas 78767-8828 ATTN: Director of 
PARD. Ifthis Agreement is assigned, these endorsement requirements shall apply to the 
assignee and Manager agrees to notify any assignee or proposed assignee of such requirements. 

The "other" insurance clause shall not apply to the Corporation or City where 
Corporation or City, as applicable, is an additional insured shown on any policy. It is intended 
that policies required in the Agreement shall be considered primary coverage as applicable. 
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If insurance policies are not written for the amounts specified above, the Manager shall 
carry Umbrella or Excess Liability Insurance for any differences in amounts specified. If Excess 
Liability Insurance is provided, it shall follow the form of the primary coverage. 

Corporation shall be entitled, upon request and without expense, to receive certified 
copies of policies and endorsements thereto and may, so long as the excess cost thereof is funded 
by the Corporation and properly included in the Budget, make any reasonable request for 
deletion or revision or modification of particular policy terms, conditions, limitations, or 
exclusions except where policy provisions are established by law or regulations binding upon 
either Corporation or Manager or the underwriter on any such policies. 

Corporation and City reserve the right to review the insurance requirements set forth 
during the effective period of this Agreement and to make reasonable adjustments, so long as the 
excess cost thereof is funded by the Corporation and properly included in the Budget, to 
insurance coverage, limits, and exclusions when deemed necessary and prudent by orporation 
and City based upon changes in statutory law, court decisions, the claims history of the industry 
or financial condition ofthe insurance company. 

8.2 . Indemnity. 

a. Manager shall indemnify, defend, and hold hannless ("Indemnification") 
the Corporation and the City and their respective officers, agents, employees, directors, 
and shareholders (" the Indemnified Parties") of, from, and against any and all claims, 
demands, suits, liabil ities, causes of action, damages, costs, and expenses (including 
reasonable attorneys' fees and costs of court), including claims for personal injury 
("Claim or Suit"), that any or all of the Indemnified Parties may hereafter suffer or incur 
in connection with, relate to or in any way, directly or indirectly, arising out of the non­
performance by Manager or its representatives, agents, employees, or subcontractors, of 
its obligations under this Agreement. 

b. The Corporation will not look to the Manager for Indemnification if the 
Manager has not caused the damage or injury that is the subject of a Claim or Suit. 

8.3 Waiver of Subrogation. The parties release each other and their respective r 
Authorized Representatives, from any claims for damage to any person, the Facility, or any 
lixtures, personal property, improvements, and alterations of either party in or about the Facility 
that are caused by or result from risks insured against under any insurance policies required to be 
carried by the parties under this Agreement, whether or not the cause thereof results from the 
negligence (whether ordinary or gross of any party to this Agreement). The parties agree to 
cause the issuers of the insurance policies required to be maintained by them hereunder to 
include waivers ofthe rights of recovery and subrogation. 

8.4 Survival. All obligations of the parties under th is Article 8 shall survive the 
expiration or early termination of this Agreement. 
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ARTICLE 9 

TERMINATION 

9.1 Termination for Cause. Either party may terminate this Agreement for cause by 
written notice upon the occurrence of a Material Breach, as defined in Section I 0.1 , by the other 
party and the failure ofthe breaching party to cure the Material Breach in accordance with 
Section 1 0. 1. 

9.2 Automatic Tennination. This Agreement shall terminate automatically, without 
action or notice by either party, upon the occurrence of any of the following: Manager files or 
has filed against it a voluntary or involuntary petition in bankruptcy or a voluntary or involuntary 
petition or an answer seeking reorganization, an arrangement, readjustment of its debts, or for 
any other relief under the Bankruptcy Code, as amended, or under any other state or federal 
insolvency act or law not dismissed within sixty (60) days thereof, or any action by Manager 
indicating its consent to, approval of, or acquiescence to the appointment of a receiver or trustee 
for all or a substantial part of its property; the making by such party of an assignmen t for the 
benefit of credi tors, the inability of Manager or its admission in writing of its inability to pay its 
debt as they mature, or the liquidation, dissolution or termination of the corporation or 
partnership existence of Manager or the failure of the City of Austin to appropriate funds 
sufficient to meet the budget for the succeeding year; subject to the provisions o f Sections 4. 7 
and 4.8. 

9.3 Surrender of Improvements. Upon expiration or termination of this Agreement, 
Manager shall promptly surrender the Facility to Corporation, returning all balances in the 
Operating Fund to orporation, leaving equipment, supplies, manuals, books, records, and, 
inventories that are the property of Corporation or from funds made available by Corporation, 
and Corporation shall immediately make all payments due Manager as set forth in this 
Agreement. Manager shall also deliver all documents, records, and other non-proprietary work 
product generated by Manager for Corporation during the tenn of this Agreement. 

ARTICLE 10 r 

DEFAULT AND REMEDIES 

l 0.1 Material Breach. Each ofthe following shall constitute a "Material Breach" 
under this Agreement: 

a. Failure to pay when due any amount required to be paid under this 
Agreement, if the failure continues for thirty (30) days after written notice has been given 
to the breaching party; 

b. Failure to perform any other obligation under this Agreement, if the failure 
to perform is not cured within thirty (30) days after written notice has been given to the 
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breaching party, except that if the breach cannot reasonably be cured within thirty (30) 
days, a Material Breach shall not be deemed to have occurred ifthe breaching party 
begins to cure the breach within the thirty (30) day period and diligently and in good faith 
continues to pursue the cure of the breach. 

I 0.2 Interest on Delinquent Payments. Interest shall accrue on any sums not paid when 
due from the date on which a default notice is given until paid at an annual rate equal to the 
lesser of 12% per annum or the maximum non-usurious rate of interest permitted by applicable 
law. 

I 0.3 Notice of Breach. Each party shall promptly notifY the other party in writing of 
any act or omission believed to be a breach of this Agreement. In order to be effective for 
purposes of ection 10.1 and I 0.2, a notice of a breach must state that it is a notice of breach and 
must specify the act or omission alleged to constitute a breach of this Agreement. 

I 0.4 Ri hts ofNon-Breachin P . If a Material Breach occurs and is not waived in 
writing by the non-breaching party, then the non-breaching party shall have the following 
remedies which are not exclusive but cumulative in addition to any other remedies now or later 
allowed by law or in equity: 

a. The ri ght to cure, at the breaching party's cost and expense, any Material 
Breach and recover such costs together with interest thereon as provided in Section I 0.2; 

b. The right to sue to collect any sums not paid when due, together with 
interest accrued thereon as provided in Section 10.2; 

c. The right to sue to collect damages and attorneys fees suffered by th~: non-
breaching party by reason of the occurrence of a Material Breach other than breach in the 
payment of money; 

d. The right to terminate this Agreement; or 

e. The right to injunctive relief including seeking specific perfonnance of the 
breached obl igation. r 

10.5 Inaction. Inaction on a breach of any term, covenant, or condition hereof shall not 
operate as a waiver of any subsequent breach ofthe same or any other term, covenant, or 
condition of this Agreement. 

ARTICLE II 

MISCELLANEOUS 

I 1.1 Notices. Unless expressly otherwise provided elsewhere in this Agreement, any 
election, notice, or other communication required or permitted to be given under this Agreement 
shall be in writing and deemed to have been duly given if and when delivered personally (with 
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receipt acknowledged) or three (3) days after mail ing the same (by certified mail, return receipt 
required) with proper postage prepaid, or when sent by a national commercial courier service 
(such as Federal Express or DHL Worldwide Express) for expedited delivery, to be confinned in 
writing by such courier, or when faxed, telegraphed, or telexed to a party, at such party's address 
set forth below or at such other address as a party may designate by notice given to the other in 
accordance with the foregoin g. 

To Corporation: 

President, Austin-Rosewood Community Development o rporation 
c/o Director, Parks and Recreation Department 

ity of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

With a copy to: 

ity Attorney 
City of Austin 
P.O. Box I 088 
Austin, Texas 78767-8828 

To Manager: 

President, MG 
300 Four ·ails orporate Center 
300 onshohocken State Road 
West Conshohocken, PA 19428 

With a copy to: 

Facility General Manager 
Millennium Youth Entertainment Complex 
1156 Hargrave St. 
Aust in, TX 78702 

r 

Notice shall, in all events, be effective upon receipt by the addressee except that notice by 
facsimile electronic transmission shall, if received after 5:00p.m. or any day which is not a 
business day, be deemed received on the next following business day. 

11.2 Amendments. This Agreement may be amended only by the written consent of 
the parties. 

11.3 T itle and Captions. All articles or section titles or captions in this Agreement are 
for convenience of reference only. They should not be deemed to be part ofthis Agreement or to 
in any way define, limit, extend, or describe the scope or intent of any provisions of this 
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Agreement. Except as specifically otherwise provided, reference to "Articles," "Sections," and 
"Schedu les" are to be Articles and Sections of and Schedules to this Agreement. 

11 .4 Pronouns and Plurals. Whenever the context may require, any pronoun used in 
this Agreement shall include the corresponding mascul ine, feminine, or neuter forms, and the 
singular form of nouns, pronouns, and verbs shall include the plural and vice versa. 

11.5 Severability. Each provision of this Agreement shall be considered to be 
severable and, if, for any reason, any such provision or any part thereof, is determined to be 
invalid and contrary to any existing or future applicable law, such invalidity shall not impair the 
operation of or affect those portions of this Agreement that are valid, but this Agreement shall be 
construed and enforced in all respects as if the invalid or unenforceable provision or part thereof 
had been omitted. 

11.6 Successors. Thi Agreement shall be binding upon and inure to the benefit ofthe 
parties and their respective heirs, executors, successors, and assigns but this provision shall not 
be deemed to pem1it any assignment by a party of any of his rights or obligations under this 
Agreement except as expressly provided here in. 

11.7 Assignment. Manager shall not voluntarily assign or encumber its interest in this 
Agreement without fi rst obtaining Corporation's written consent, provided, however, that such 
consent shall not be withheld or delayed unreasonably. Any assignment or encumbrance without 
Corporation's consent shall be void . Manager shall , however, have the right without 
Corporation's consent, to assign this Agreement as fo llows, provided the assignee has net worth 
comparable to Manager's net worth: 

a. to a general or limited partnership if 
I. Manager is a general partner and 
2. the partnership executes an agreement required by Corporation 

a suming Manager's obligation; 
b. to a corporation if 

I. Manager or its principals own the majority ofthe outstanding stock 
of the corporation entitled to vote on the election of directors and 

2. the corporation executes an agreement required by Corporation 
assuming Manager's obligations; or r 

c. to a corporation with which Manager has merged or consolidated, to any 
principal of Manager or any parent or subsidiary of any such principal or ofthe Manager, 
or to a purchaser of all or substantially all of Manager's assets, if the assignee executes an 
agreement required by Corporation assuming Manager's obligations under this 
Agreement. 

The provisions of this Section 11.7 shall not prohibit or restrict Manager's entering into 
subleases, contracts, concessions, or licenses for the operation of any portion ofthe Facility or of 
the business conducted in the Faci lity, subject to the terms of this Agreement. Furthermore, 
Manager shall have the right to pledge its rights to receive the fees to be paid Manager hereunder 
to any bank, insurance company, savings association, federal savings bank, or other institutional 
lender providing credit to Manager or any of its Affiliates. 
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11.8 Further Action. Each party, within thirty (30) days after notice from the other 
party, shall execute and deliver to the party a certificate stating that this Agreement is 
unmodified and in full force and effect, or in full force and effect as modified, and stating the 
modifications, and the other party is not, to the best ofthe party's knowledge, in default under 
this Agreement or stating the exact nature of any default alleged to have occurred. 

11 .9 Entire Agreement. This Agreement, including the attached exhibits, contains the 
entire agreement of the parties and supersedes all prior and contemporaneous agreement and 
understandings, oral or otherwise, among the parties with respect to the matters contained in this 
Agreement and may not be modified or amended except as set forth in this Agreement. 

11.10 Counterparts. This Agreement may be executed in one or more counterparts and 
each of such counterparts, for al l purposes, shall be deemed to be an original, but all of such 
counterparts together shall constitute but one and the same instrument, binding upon the parties, 
notwithstanding that all of the parties may not have executed the same counterpart. 

11.11 Applicable Law: Attorneys' Fees. This Agreement calls for performance and 
shall be performable in Travis County, Texas and shall be governed by, and construed and 
enforced in accordance with the laws of the State ofTexas (without giving effect to principles of 
conflicts oflaw thereof), and venue for any dispute arising hereunder shall be exclusively in the 
state courts of Travis County, Texas. The prevailing party in any litigat ion or other sim ilar 
proceeding relating hereto, or for the enforcement ofthe provisions hereof, shall be entitled to 
recover the reasonable attorneys ' fees and other costs incurred by the prevailing party in such 
action. 

11.12 Force Majeure. Neither party hereto shall be liable or responsible to the other 
party for delay, damage, loss, fai lure, or any inability to perform any of its respective obligations, 
covenants, and conditions cause by "Force Majeure" if notice is provided to the other party 
within ten (10) days of actual knowledge of the event ofForce Majeure that such party is unable 
to perform. The term "Force Majeure" as used in this Agreement shall include the following: an 
act of God, strikes, lock-outs, war, riot explosions, industrial disturbances, acts or restraints of 
any government authority (civil or military), acts of the public enemy, laws, rules and regulations 
of Governmental Entities, wars or warlike action (whether actual, impending, or expected and 
whether de jure or de facto), civi l commotion, blockades, insurrections, acts of terrorists or ' 
vandals, earthquakes, landslides, sinkholes, hurricanes, washouts, any material interruption of 
utilities at the Facility not willfully caused by a party hereto, a confiscation or seizure by any 
government or public authority, nuclear reaction or radiation, radioactive contamination, 
epidemics, lightening, fire or other casualty, storm, floods , and any other cause whether of the 
kind specifically enumerated above or otherwise which is not reasonably within control of the 
parties hereto and which by the exercise of due diligence could not be reasonably prevented or 
overcome. In no event, however, shall the failure to pay any liquidated sum ofmoney by either 
party be an event of force Majeure. 

11.13 Confidential/Proprietary lnfonnation. Manager understands and acknowledges 
that both Corporation and City are subject to the Texas public information and open meetings 
laws and regulations, and that the ability of Corporation and City to maintain the confidentiality 
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of any infonnation or data received pursuant to this Agreement will be subject to such laws and 
regulations. City shall notify Manager promptly in writing upon receipt by the Corporation or 
City of an open records or other request for infonnation provided by or relating to Manager or 
the Facility. 

11.14 No Third Party Beneficiary. Any agreement to perform any obligation or pay any 
amount and any assumption of liability herein contained, express or implied, shall be only tor the 
benefit of Manager, Corporation, and the respective successors and permitted assigns (as 
expressly permitted in this Agreement), and such agreements and assumptions shall not inure to 
the benefit of any oblige, whomever, it being the intention of the undersigned that no one shall 
be or be deemed to be a third party beneficiary of this Agreement. 

11.15 Gratuities and Kickbacks. It shall be a breach of Manager's obligations hereunder 
to offer, give, or agree to give any employee of Corporation or City or fonner employee of 
Corporation a gratuity or offer of employment in connection with any decision, approval, 
disapproval, recommendation, preparation of any part of any purchase request, influence in the 
consent of any specification or procurement tandard, rendering of advice, investigation, 
auditing, or in any other advisory capacity, in any proceeding or application, request for ruling, 
detennination, claim or controversy, or other particular matter, pertaining to or solicitation of any 
contract or proposal therefore by Manager from Corporation or ity. 

11.16 Limitation of Liability. 

(a) Notwithstanding any contrary provision hereof, orporation agrees that no 
partner, co-venturer, employer, agent, director, officer, shareholder, or Affiliate of Manager shall 
be personally liable to Corporation or anyone c laiming by, through or under Corporation solely 
by reason of any de ault by Manager under this Agreement, any obligation of Manager to 
Corporation, or for any amount that may become due to orporation by Manager under the tenns 
of this Agreement or otherwise. 

(b) Notwithstanding any contrary provision hereof, Manager agrees that no 
employee, official, agent, or director of the Corporation shall be personally liable to the Manager 
or anyone claiming by, through or under the Manager solely by reason of any default by the 
Corporation under this Agreement, any obligation of orporation to Manager, or for any ammJnt 
that may become due to Manager by orporation under the tenns of this Agreement or 
otherwise. 

11.17 No Representation as to Operations Results. orporation recognizes that 
Operating Revenues for the Facility are incapable of being estimated with reasonable certainty 
given that the entertainment industry as a whole fluctuates based upon general economic 
conditions, current trends in entertainment, available income of patrons, competitive facilities, 
and a variety of rapidly changing factors beyond the control of the Manager. Manager has made 
no and disclaims any purported or actual representation or warranty as to the financial results 
which can be expected from the ownership and operation of the Facility including, without 
limitation, the Operating Revenues or the accuracy of its projections and estimates thereof. 
Corporation recognizes and accepts that all Budgets and projections represent Manager's 
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estimate of the expected expenditures and revenues and that Manager is in no way responsible or 
liable if the actual expenditures and revenues are more or less than that projected; this does not 
waive Manager's responsibilities to keep Corporation apprised monthly of fluctuations in 
expenditures and revenues and to plan accordingly in accordance with the terms and conditions 
of this Agreement. 

AUSTIN-RO EWOOD COMMUNITY 
DEVELOPME T ORPORATION 

By: ____________ _ 

Name: --------------------------Title: _____ __ 
·--- --- .. -----------

SMG 

B · ~k ~. ~9- -. ·-. 
N~~Jo~n-F. ~urns.---
Title: Ctnef Fmanetal Officer-----
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